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United States Court of Appeals for tjie 
District of Columbia 


A. District Court of the United States 

for the District of Columbia 

Civil Action No. 1277 

i 

E. Margery Fox, Plaintiff, 

vs. j 

Johnson & Wimsatt, Inc., a corporation, et al., Defendants. 

United States of America, 

District of Columbia, ss: ' 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at 'the 
City of "Washington, in said District, at the tiihes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Stockholders Complaint to Secure Repayment ] to 
Corporation of Moneys Unlawf ully Dis¬ 
bursed, and for Other Relief 

Filed January 11 193.9 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 1277 ! 

E. Margery Fox, 4S17 Blagden Avc. N. W., Washington, 

D. C. Plaintiff, 

vs. I 

Johnson & Wimsatt, Inc., a corporation, 9th & Maine Aye. 
S. W., Washington, D. C.; William Kurtz Wimsatt, 
7512 - 16th St. N. W., Washington, D. C.; Herman M. 
Grimes, 2811 Foxhall Road N. W., Washington, D. 0.; 
Genevieve B. Wimsatt, loll - 28th St. N. W., Wash¬ 
ington, D. C.; Florence Josephine Wimsatt Lohr, 
321 South Broadway, Tarrytown, New York; Robert 
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W. Calvf.kt Wimsatt, 510 - 5 Kearney, Fort Leaven¬ 
worth, Kansas; Dorothy McLean Wimsatt Hughes, 
11 Grafton St., Chevy Chase, Maryland; William Abel 
Wimsatt, Cornell University, Ithaca, New York; John, 
C. Wimsatt, a minor, 11 Grafton St., Chevy Chase, 
Maryland; Louis J. Wimsatt, a minor, 11 Grafton St., 
Chevy Chase, Maryland, Defendants. 

1. The Plaintiff is, and at all times hereinafter men¬ 
tioned was, a resident of the District of Columbia, a stock¬ 
holder of the defendant corporation Johnson Wim- 

2 satt, Inc., and sues for herself and for all other stock¬ 
holders similarly situated. 

2. This suit is not a collusive one to confer on a court 
of the United States jurisdiction of a case of which it might 
not otherwise have cognizance. This court has jurisdiction 
under Sections 43, 44 and 101, Title IS of the 102!) (’ode of 
the District of Columbia. 

3. The defendant Johnson & Wimsatt, Inc., is a corpor¬ 
ation organized and existing under the laws of the State 
of Delaware. It was chartered on February 24, 1923, with 
a total authorized capital of Three Million Dollars ($3,- 
000,000) divided into twenty thousand (20,000) shares of 
preferred stock and ten thousand (10,000) shares of com¬ 
mon stock with a par value of one hundred dollars ($100) 
each. The corporation was organized for the purpose of 
carrying on a lumber business in the District of Columbia, 
which for more than forty years prior thereto had been 
conducted by William A. Wimsatt, a resident of the Dis¬ 
trict of Columbia, now deceased. The chief assets and 
records and business offices of Johnson & Wimsatt, Inc., 
have at all times been and still are in the District of Co¬ 
lumbia. The officers of the corporation reside in the Dis¬ 
trict of Columbia, and substantially all of its business func¬ 
tions and operations are carried on and conducted in the 
District of Columbia. The stockholders’ meetings and the 
directors’ meetings are, and at all times have been, held 
and conducted in Washington, I). (’. The defendant John¬ 
son & Wimsatt, Inc. is and has been to all intent and pur¬ 
poses a concern local to the District of Columbia, and its 
incorporation under the laws of the State of Delaware was 

solelv for convenience. 
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4. Defendant William Kurtz Wimsatt, son of William 
A. Wimsatt, deceased, is a resident of the District of! Co¬ 
lumbia, and a stockholder, director and President of 

3 the defendant corporation, and is sued individually 
as well as trustee as hereinafter alleged. Defendant 

Herman M. Grimes is a resident of the District of Coluijnbia 
and a director, Vice-President and General Manager of the 
defendant corporation and is sued individually as well as 
trustee as hereinafter alleged. Defendant Genevieve B. 
Wimsatt, daughter of William A. Wimsatt, deceased, is 
a resident of the District of Columbia and a stockholder 
and director of the defendant corporation. Defendant 
Florence Josenhine Wimsatt Lolir, daughter of Williaiii A. 
Wimsatt, deceased, resides at present in Tarry town, New 
York, and is a stockholder and director of the defendant 
corporation. Defendant Robert W. Calvert Wimsatt,; son 
of William A. Wimsatt, deceased, is a resident of the jDis- 
trict of Columbia and a director of the defendant corpora¬ 
tion and is sued individually as well as trustee as herein¬ 
after alleged. Defendant Dorothy McLean Wimsatt 
Hughes, daughter of William A. Wimsatt, deceased, js a 
resident of the State of Maryland, and a director and stock¬ 
holder of the defendant corporation. Defendants William 
Abel Wimsatt, now of legal age, John C. Wimsatt, a minor, 
and Louis J. Wimsatt, a minor, are children of William 
Church Wimsatt, a deceased son of the said Williamj A. 
Wimsatt, and Alma C. Wimsatt, now deceased. Said Wil¬ 
liam Abel Wimsatt and the two minors above named jarc 
owners of preferred stock of said defendant corporation, 
and arc beneficiaries under the trust created by the Will of 
William A. Wimsatt, deceased, hereinafter more particu¬ 
larly described. 

5. William A. Wimsatt died on February 7th, 1929, jtlie 
owner of all of the outstanding common stock issued bv 
the defendant corporation, namely four thousand six hun¬ 
dred and eighty (4,680) shares. The said William A. Wjim- 
satt died leaving a last Will and Testament which >jvas 
duly admitted to probate and record by this court, under 

the terms of which all the common stock in saidjde- 

4 fendant corporation, together with five lnmdjred 
(500) shares of preferred stock held by him in sjaid 

corporation, were bequeathed in trust to his wife, Florejnee 
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Josephine Wimsatt, now deceased, Frank A. Johnson, now 
deceased, defendant William Kurtz Wimsatt and defend¬ 
ant Herman M. Grimes. Said testamentary trust termi¬ 
nates February 7, 1939. Florence Josephine Wimsatt died 
on April 17, 1929, and Frank A. Johnson declined to act 
as trustee. In equity cause =51350 in the records of this 
Court, Robert W. Calvert Wimsatt was appointed on the 
19tli day of August, 1930, as substitute trustee to serve with 
the others named. The income from the property so held in 
trust including the dividends from said common and pre¬ 
ferred stock, under the terms of said trust, was to be dis¬ 
tributed to the persons hereinafter named in equal pro¬ 
portions as follows: 

One-seventh to defendant William Kurtz Wimsatt 
One-seventh to defendant Genevieve B. Wimsatt 
One-seventh to defendant Florence Josephine Wimsatt 
Lohr 

One-seventh to Robert W. Calvert Wimsatt 
One-seventh to Dorothv McLean Wimsatt Hughes 
One-seventh to plaintiff E. Margery Fox 
One-seventh to Alma C. Wimsatt, widow of said William 
Church Wimsatt, in trust for the equal benefit of said chil¬ 
dren William Abel Wimsatt, John C. Wimsatt and Louis 
J. Wimsatt during their minority, and thereafter direct to 
said children. 

6. Shortly after February 24, 1923, the date the defend¬ 
ant corporation was incorporated, on March 1, 1923 seven 
thousand five hundred (7,500) shares of its preferred stock 
were issued to William A. Wimsatt. On November 1, 1923 
said William A. Wimsatt transferred 7,000 of said shares 
to the following named persons: 

1,000 shares to defendant William Kurtz Wimsatt 
1,000 share to defendant Genevieve B. Wimsatt 
1,000 shares to defendant Robert W. Calvert Wimsatt 
1,000 shares to defendant Florence Josephine Wimsatt 
Lohr 

1,000 shares to defendant Dorothv McLean Wimsatt 
Hughes 

1,000 shares to William Church Wimsatt, now deceased 
1,000 shares to plaintiff, E. Margery Fox 

7. After the death of William A. Wimsatt, as 
5 aforesaid, the directors of said defendant corpora- 
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lion held a Special Meeting on May 25, 1929 land 
unanimously elected plaintiff and Dorothy McLean 'Wiim- 
satt Hughes to serve on the Board as directors in addi¬ 
tion to William Kurtz Winisatt, Robert W. Calvert Wim- 
satt, Genevieve B. Winisatt, G. P. Lolir, and Herman; M. 
Grimes and F. A. Johnson. Said F. A. Johnson resigned 
at this meeting. Said Board of Directors on May 18, 1929 
had elected William Kurtz Winisatt, President, Hen hail 
M. Grimes, Vice-President and Treasurer, G. P. Lohr, Sec¬ 
retary. Said officers have been re-elected regularly to tljeir 
respective officers each succeeding year. At a stockhold¬ 
ers’ meeting dulv held in January, 1930 the defendant Cor- 
poration elected the following named persons to be direc¬ 
tors of said corporation: William Kurtz Winisatt, Robert 
W. Calvert Winisatt, Genevieve B. Winisatt, Alma C. Wjm- 
satt, Florence Josephine Winisatt Lohr, Dorothy McLean 
Winisatt Hughes, K. Margery Fox, Herman M. Grimes, 
and G. P. Lohr. The first seven of said directors were own¬ 
ers of preferred stock and beneficial owners of conmion 
stock of said corporation, as aforesaid. Directors Her¬ 
man M. Grimes and G. P. Lohr owned no stock in said cor¬ 
poration. The above named members of the Board of pi- 
rectors from time to time have been regularlv re-elected 
to serve on said Board of Directors except that the va¬ 
cancy caused by the death of Alma C. Winisatt hereinafter 
more particularly set forth, has never been filled. 

S. At the first meeting of the Board of Directors at¬ 
tended by plaintiff, on June 29, 1929, defendants William 
Kurtz Winisatt and Herman M. Grimes secured the ap¬ 
proval of a written contract between the corporation ajnd 
B. II. Thomason, of Craven County, North Carolina, I to 
finance the erection of a lumber plant at Wilmington, Xoiith 
Carolina, without adequately explaining the true import 
of said contract and the financial obligations involved. 

Thereafter, it became apparent to this plaintiff and 
G a majority of the Board of Directors that the Thom¬ 
ason contract involved a continuous and large Ex¬ 
penditure of the funds of the defendant corporation with¬ 
out reasonable hope or prospect of anything but heavy loss 
resulting therefrom. Accordingly, and in line with the 
intent of the Will of William A. Winisatt, deceased, the 
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Board of Directors took steps to liquidate a portion of 
the assets of the defendant corporation and to safeguard 
it against losses from this and other ill-advised and specu¬ 
lative ventures. 

9. To express the policy so adopted by the Board of 
Directors, on July 12, 1930, the following resolution was 
passed: 

“RESOLVED:—That with a view of buying in the pre¬ 
ferred stock of this company, a steady and active policy 
be pursued of liquidating such properties and assets as 
can most readily be disposed of and conveniently dispensed 
with. To this end, the officers of this company are directed, 
individually, to submit at the next Regular Meeting of the 
Board, detailed written programs for the carrying out of 
this resolution. The officers are also directed to confer 
among themselves and submit one joint plan incorporat¬ 
ing such particulars as all of the officers of the company 
agree upon.” 

10. The defendant corporation owned certain real es¬ 
tate in the District of Columbia described for purposes of 
taxation as Square 415 and Lots 4, 5, 6, 7, 8 and 803 in 
Square 439, which real estate was no longer used in the 
business. On September G, 1929, proceedings had been in¬ 
stituted by the District of Columbia for the purpose of 
acquiring said property by condemnation, which resulted 
in an award on April 8, 1930 of One Hundred Five Thou¬ 
sand Dollars ($105,000) for the taking of said property. 
Being dissatisfied with the amount of this award, the de¬ 
fendant corporation took an appeal to the Court of Appeals 
for the District of Columbia, which court reversed the de¬ 
cree entered on the jury’s verdict. Thereafter, new 

7 condemnation oroeeedings were instituted which re- 
suited in an award which the District of Columbia 
refused to accept. From an order of this Court permit¬ 
ting the Commissioners of the District of Columbia to dis¬ 
continue and abandon said proceedings the defendant com¬ 
pany took an appeal to the Court of Appeals for the Dis¬ 
trict of Columbia, which appeal was decided adverse to 
the company’s contention (G2 App. D. C. 237) and efforts 
previously made to negotiate a compromise price were con¬ 
tinued for the sale of said property. 
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11. The defendant corporation was organized under the 

Corporation Law of the State of Delaware, which pro¬ 
vides in Chapter 65, Section 27 as follows: j 

“Retirement of Preferred Stock:—Whenever any por- 
poration organized under this Chapter shall have issued 
any preferred or special shares it may subject to the pro¬ 
visions of its Certificate of Incorporation, (1) redeem! all 
or any part of such shares, if subject to redemption! at 
such time or times, at such price or prices, and otherwise 
as shall be stated or expressed in the Certificate of Incor¬ 
poration or (2) at any time or from time to time pur¬ 
chase all or any part of such shares, but in the casej of 
shares subject to redemption, at not exceeding the pi'ice 
or prices at which the same may be redeemed, or (3)1 at 
any time or from time to time, by resolution of the Board 
of Directors, retire any such shares redeemed or purchased 
out of surplus ****’’ 

Pursuant to the authoritv contained in said law, the 
Charter of the defendant corporation, in Article 4, para¬ 
graph 3, thereof, provides: 

“Said preferred stock shall be subject to redemption 
at $100 per share at any time after live years from the 
date of the issue thereof, at such time and place and: in 
such manner as the Board of Directors shall determine.” 

Pursuant to said charter provision, and while the con¬ 
demnation proceedings referred to in the preceding para¬ 
graph, and negotiations for a compromise price, were! in 
progress, the Board of Directors of defendant corporation, 
on November 8, 1930, unanimously adopted the following 
resolution: 

8 “RESOLVED, that when payment has been re¬ 

ceived by the company for Squares 415 and 439, 
being the property condemned by the District Goveriimejnt, 
an amount of preferred stock be paid off equal to the pet 
proceeds received from this property.” 

12. By the adoption of said resolution dated November 
8,1930, the defendant corporation appropriated, earmarked 
and set aside the real estate described therein, and the pro¬ 
ceeds from the condemnation, or sale thereof under threat 
of condemnation, as a fund for the redemption of preferred 
stock on a pro rata basis pursuant to and under the au- 
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thority of Article 4, paragraph 3 of the Charter of said 
corporation aforesaid. 

13. Since the adoption of said resolution of November 
8, 1930, on numerous occasions the directors of said de¬ 
fendant corporation have discussed the provisions of said 
resolution and from time to time have reaffirmed the bind¬ 


ing character thereof. At no time until the recent hap¬ 
pening of events hereinafter described was it ever sug¬ 
gested by any of said directors that the proceeds received 
from the disposition of the property in said Squares to 
the District of Columbia should be devoted to anv other 


purpose than the redemption of preferred stock in said 
resolution provided. In reliance upon the redemption pro¬ 
vided in said resolution of November 8, 1930, and in ex¬ 
pectation thereof, tin* plaintiff has so conducted her finan¬ 
cial affairs as to make it impossible for her to be restored 
to the position she would have occupied had said resolu¬ 
tion not been adopted. 

14. As a further step toward safeguarding the assets 
and business of the defendant corporation, an executive 
committee, composed of certain members of the Board of 
Directors, was appointed on December 13, 1930, under 
Charter provisions authorizing the same, with authority 
in said committee to pass upon the disbursement of cor¬ 
porate funds and to generally supervise the operation of 
said corporation. As an additional step toward pro- 
9 tecting the assets and business of the defendant cor¬ 
poration, the Board of Directors on December 27, 
1930, pursuant to the authority conferred on them by the 
Charter of the defendant corporation, amended Articles 
numbered 11, 12 and 14 of the By-laws to provide as fol¬ 
lows : 


“(11) The President shall preside at all meetings of 
the stockholders and the Board of Directors, shall have 
supervision of the carrying into effect of all orders and 
resolutions of the executive committee or the Board, and 
supervision of the execution of all contracts and agree¬ 
ments authorized by the Board. Tie shall keep in safe cus¬ 
tody the seal of the com pan v and when authorized bv the 
Board affix the seal to any instrument requiring the same 
and the seal when so affixed shall be attested by the signa¬ 
ture of the Secretary or the Treasurer. 
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“He shall report to the Board of Directors all matters 
within his knowledge which the interest of the company 
may require to be brought to the Board’s notice. He shall 
submit a report of the operations of the company for the 
fiscal year to the Board of Directors at their first regular 
meeting in each year.” 

“(12) The first Vice-President as managing director, 
shall have, subject to the control of the executive commit¬ 
tee or the Board of Directors, active management of the 
business of the company, shall see that all orders and reso¬ 
lutions of the Board are carried into effect, shall exceiitc 
all contracts and agreements authorized bv the Board and 
shall have direction of the other officers of the compajiy, 
excepting the President, and see that their duties arc prop¬ 
erly performed. 

“The President and first Vice-President shall act in each 
other’s place in case of the absence of either and each shall 
have full authority, subject to the control of the executive 
committee or the Board of Directors, to execute the duties 
set forth in this and in the preceding article.” 

“ (14) ***■•’** I 

a # * *= * # | 

11 * * .•» * * 

“fie, (the Treasurer), shall disburse the funjds 
10 of the company as may be ordered by the executive 
committee or the Board, taking proper vouchers 
for such disbursements, and shall render to the Directors 
at the regular meetings of the Board, or to the executive 
committee whenever they may require it, an account of all 
his transactions as Treasurer and of the financial condi¬ 
tion of the company.” 

Prior to the amendment thereof, said articles numberjed 
11,12 and 14 provided as follows: 

“(11) The President shall be the chief executive of¬ 
ficer of the company; he shall preside at all meetings bf 
the Directors; he shall have general and active manage¬ 
ment of the business of the company; shall see that all 
orders and resolutions of the Board are carried into effeejt; 
shall execute all contracts and agreements authorized by 
the Board; shall keep in safe custody the seal of the com¬ 
pany, and when authorized by the Board, affix the seal 
to any instrument requiring the same, and the seal when 
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so affixed shall be attested by the signature of the Secre¬ 
tary or the Treasurer. He shall have general supervision 
and direction of all the other officers of the company, and 
shall see that their duties are properly performed. 

“He shall submit a report of the operations of the com¬ 
pany for the fiscal year to the Directors at their first regu¬ 
lar meeting in each year, and to the stockholders at their 
annual meeting, and from time to time shall report to the 
Directors all matters within his knowledge which the inter¬ 
ests of the company may require to be brought to their 
notice. 

“He shall be ex officio a member of all standing com¬ 
mittees and shall have the general powers and duties of 
supervision and management usually vested in the office 
of the President of a corporation.” 

“(12) The Vice-President shall be vested with all of 
the powers and shall perform all the duties of the presi¬ 
dent in his absence; and he shall perform such other duties 
as may be prescribed by the Board of Directors, and the 
second Vice-President only acting in the absence of the 
first Vice-President. ’ ’ 

“(14) 


# # # # 
n * # # * 

i t * & * * 


“He, (the Treasurer), shall disburse the funds of the 
company as may be ordered by the Board, or the 
11 President, taking proper vouchers for such disburse¬ 
ments, and shall render to the President and Direc¬ 
tors at the regular meetings of the Board, or whenever 
they may require it, an account of all his transactions as 
Treasurer and of the financial condition of the company.” 

15. Shortly after the amendment of the By-laws as 
aforesaid, the said executive committee was dissolved. 

16. On March 1, 1931, in partial compliance with the 
provisions of the said resolution of November 8, 1930, and 
in contemplation of the sale or other disposition of Square 
415 and part of Square 439 to the District of Columbia, the 
defendant corporation borrowed Thirty-seven Thousand 
Five Hundred Dollars ($37,500), and with said money and 
to the extent thereof redeemed its preferred stock on a pro 
rata basis. Thereafter, the defendant corporation bor- 
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rowed Sixty-four Thousand Five Hundred Dollars ($64,- 
500), secured by a deed <:trust to said property, and wjith 
a portion of the proceeds of said loan paid off and Ire- 
funded the previous loan of Thirty-Seven Thousand Five 
Hundred Dollars ($37,500). The balance of the moiiiey 
raised bv said loan was used in the conduct of the defend- 

* i 

ant corporation’s business. After the redemption of pre¬ 
ferred stock as previously alleged in this paragraph, tin?re 
remained outstanding seven thousand one hundred twenty- 
five (7,125) shares. Thereafter, on November 18, 1935,iat 
a special meeting of the Board of Directors of the defend¬ 
ant corporation, the following resolution was adopted: | 

“ltESOLVFD, That one hundred eighty-seven and one- 
half (187 Mi) shares of preferred stock be retired at par 
value, payable within four months or earlier, at the option 
of the officers of the company.” 

Thereafter, the provisions of said resolution were car¬ 
ried into effect. At a meeting of the Board of Directors 
on March 28, 1936, it was resolved that a portion of the 
profits for the year 1935 be distributed and on Ap!ril 
12 25, 1936 by a similar resolution, another one hun¬ 

dred eighty-seven and one-half (187 Mi) shares of 
preferred stock were redeemed on a pro rata basis. There 
are now outstanding six thousand seven hundred fifty (6,- 
750) shares of preferred stock, of which the plaintiff owhs 
nine hundred (900) shares. j 

17. When the condemnation proceedings were termi¬ 
nated, as hereinbefore alleged, the corporation and the rep¬ 
resentatives of the Commissioners of the District of Cb- 
lumbia continued their negotiations for the acquisition of 
said real estate by the District of Columbia. Thereafter, 
on July 30, 1938, the company’s offer to dispose of said 
real estate for One Hundred Ninety-Two Thousand Dol¬ 
lars ($192,000) was accepted by the said District of Co¬ 
lumbia. On August 23, 1938, the defendant corporation 
received One Hundred Ninety-Two Thousand Dollars 
($192,000) in cash from the District of Columbia in pay¬ 
ment for said property owned by it in Squares 415 and 
439. 

18. Plaintiff was without knowledge that the proceeds 
from the disposition of said property had been received 
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by said corporation, and was without knowledge of the dis¬ 
bursement of said proceeds, until August 27, 1938, when 
she was informed thereof by defendant William Kurtz 
Wimsatt. Plaintiff avers that said money was received 
and disbursed as follows: 


Aug. 23,193S check from District of 
Columbia 

Less check Geo. E. Sullivan 

Less check Taxes 

Less check revenue stamps 


$192,000.00 

$10,000.00 

157.54 

192.00 10,349.54 


Disbursements 


$181,650.46 


Est. W 7 m. A. Wimsatt 
Notes and Interest 
Est. Wm. A. Wimsatt 
Note and Interest 
Nat. Metropolitan Bank 
Notes and Interest 
W. K. Wimsatt 

Notes and Interest 
13 G. B. Wimsatt 

Notes and Interest 
J. W. Lohr 
Notes and Interest 
D. IV. Hughes 
Notes and Interest 
R. W. C. Wimsatt 
Notes and Interest 
Total Disbursements 


65,664.58 

2,528.82 


21,748.25 


17,532.12 


17,532.12 


12,989.38 


16,522.63 


17,532.13 

172,050.03 


9,600.43 

The net proceeds from the disposition of said real estate 
to the District of Columbia was disbursed as aforesaid by 
certain officers of the defendant corporation without the 
authority of the Board of Directors, in violation of said 
Article 14, as amended, of the By-laws of said corporation 
and, with the exception of Thirty Seven Thousand Five 
Hundred Dollars ($37,500), was in contravention of said 
resolution of November 8, 1930. 
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19. The said balance of Nine Thousand Six Hundred 
Dollars forty-three com- ($9,000.43) was held by the: de¬ 
fendant corporation for the payment of fees of real estate 
experts and for the payment of such income tax as the Fed¬ 
eral government might exact. Its ultimate disposition is 
unknown to plaintiff. The disbursement of Sixty-dive 
Thousand Six Hundred Sixty-Four Dollars fifty-eight cents 
($05,664.58) to the estate of ‘William A. Wimsatt was made 
in payment of the mortgage hereinbefore mentioned; i the 
disbursement of Twenty-one Thousand Seven Hundred 
Forty-eight Dollars twenty-five cents ($21,748.25) to |the 
National Metropolitan Bank was made in payment of per¬ 
tain notes theretofore issued by the defendant corporation, 
in the conduct of its business; the disbursement of Two 
Thousand Five Hundred Twenty-eight Dollars and eighty- 
two cents ($2.528.82) to the estate of William A. Wimsatt 
and all the disbursements to the individual defendants 
herein were made in payment of certain dividend notes 
theretofore issued by the defendant corporation ^nd 

14 hereinafter more particularly referred to. 

1 # | 

20. In the months of December, in each of the 

years 1936 and 1937, the defendant corporation declared 
dividends of 5 per cent on the outstanding preferred and 
common stock. Said dividends were paid in promissory 
notes of the defendant corporation, with the exception, of 
the common stock dividend of 1937, which was paid in cash. 
Said disbursements to said individual defendants and said 
disbursement of Two Thousand Five Hundred Twenlty- 
eiglit Dollars eighty-two cents ($2,528.82) to the estate 
of William A. Wimsatt were made in payment of said divi¬ 
dend notes. The said real estate described as Square 415 
and part of Square 439 constituted part of the capital as¬ 
sets of the defendant corporation, and the payment of said 
dividend notes with the net proceeds from the sale thereof 
constituted a violation of Section 34 of the corporation la\vs 
of the State of Delaware which provides, in substance, that 
the payment of dividends must be either from the surplus 
or from earnings. 

21. The By-laws of the defendant corporation provide 
in Article 4, paragraph 1, that “the property and business 
of the company shall be managed by a board of nine direc¬ 
tors.” Alma C. Wimsatt, a member of the Board of Di- 
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rectors of the defendant corporation, as aforesaid, died on 
August 23, 1936. The Board of Directors has functioned 
since her death with only eight directors, in violation of 
the aforesaid By-laws and in violation of Section 9 of the 
Delaware corporation law, as amended in 1929, which 
amendment commands that the number of directors serving 
on the Board be the number fixed by the By-laws of the 
corporation. 

22. The aforesaid Alma C. Wimsatt acquired one thou¬ 
sand shares of preferred stock of Johnson & Wimsatt, Inc., 
referred to in paragraph 6 hereof, under the Last Will 
and Testament of her husband, William Church Wimsatt, 

who died testate on October 28,1926. The said Alma 
15 C. Wimsatt provided in Item 6 of her Last Will 

and Testament that, after certain bequests, all her 
property be divided equally share and share alike among 
her three children, William Abel Wimsatt, born July 28, 
1917, John C. Wimsatt, born June 26, 1918 and Louis J. 
Wimsatt, Born May 13,1922. In paragraph 7, of said Will, 
defendant Dorothy McLean Hughes was appointed guar¬ 
dian of the property and persons of the aforesaid children 
during their minority. 

23. The aforesaid William Abel Wimsatt, John C. Wim¬ 
satt and Louis J. Wimsatt, jointly, own a one-seventh in¬ 
terest in the preferred stock, the interests of the latter two 
being held for them by Dorothy McLean Wimsatt Hughes, 
their legal guardian. It is unknown to this plaintiff 
whether the disbursements to defendant Dorothy McLean 
Wimsatt Hughes, referred to in paragraph 18 hereof, were 
made to her as a guardian for defendants John C. Wim¬ 
satt and Louis J. Wimsatt, or whether they were made to 
her individually. 

24. The defendants William Kurtz Wimsatt, Herman 
M. Grimes, Genevieve B. Wimsatt, Florence Josephine 
Wimsatt Lohr, Robert W. Calvert Wimsatt, Dorothy Mc¬ 
Lean Wimsatt Hughes, William Abel Wimsatt, John C. 
Wimsatt and Louis J. Wimsatt received said monevs un- 
lawfully distributed as hereinbefore more particularly al¬ 
leged, with knowledge and notice of the facts and circum¬ 
stances previously set out. 

25. Plaintiff on August 31, 1938, made tender to the 
corporation for redemption of the amount of her pro rata 
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share of preferred stock under the resolution of Novem¬ 
ber 8, 1930. Said tender was rejected by defendant jcor-. 
poration. Plaintiff, on the 29th of October, 1938, made 
demand on the Board of Directors of the defendant icor- 
poration to secure the return to the corporation of! the 
moneys unlawfully disbursed, as set forth in paragraph 18 
hereof, but a majority of said Board, at a meeting 

16 held on the 29th day of October, 1938, refused to 
comply with this demand. Further, defendants Wil¬ 
liam Kurtz Wimsatt, Robert W. Calvert Wimsatt, Herman 
M. Grimes, members of the Board of Directors, cofitrol 
the common stock of the defendant corporation and! to¬ 
gether with Genevieve B. Wimsatt, Florence Josephine 
Wimsatt Lolir, G. P. Lolir and Dorothy McLean Wimsatt 
Hughes, constitute a majority of the Board of Directors 
now in control thereof, and without their consent this ac¬ 
tion cannot be brought by the defendant corporation. j 

26. Article 4, paragraph 3 of the charter of the defend¬ 
ant corporation, gave the corporation an option to redeem 
preferred stock at any time after 5 years from the datp of 
its issuance, to which plaintiff agreed by the acceptance 
of her preferred stock therein. The said resolution of 
November 8, 1930, was an exercise of said option resulting 
in a contract binding on the corporation and the holders 
of its preferred stock. Relying on this contractual obliga¬ 
tion plaintiff holds her pro rata share of preferred stock 
for the benefit of the defendant Johnson & Wimsatt, Inc. 

27. The defendant corporation has assets and accounts 
receivable aggregating nearly One Million Dollars ($1,- 
000,000.00) over and above liabilities. The corporation 
was, on August 23, 1938, and at all times since has t)een 
solvent and during all of said time has operated on a cash 
basis for its lumber purchases with no accounts payable. 
The redemption of the preferred stock, in accordance with 
the Resolution of November 8, 1930, would not then have 
prejudiced and will not now prejudice rights of creditors. 

2S. Because of the failure of the corporation to act, 
plaintiff is obliged to bring this action on behalf of the Cor¬ 
poration to secure the return of the funds unlawfully 

17 disbursed, and plaintiff has been put to the neces¬ 
sity of employing counsel who should be paid by j the 

corporation. 
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Wherefore plaintiff demands: 

1. That guardians ad litem be appointed to represent 
the minor defendants, John C. Wimsatt and Louis J. Wim- 
satt. 

2. That defendants William Kurtz Wimsatt, Herman 
M. Grimes, Genevieve B. Wimsatt, Florence Josephine 
Wimsatt Lolir, Robert W. Calvert Wimsatt, Dorothy Mc¬ 
Lean Wimsatt Hughes be required to account to Johnson 
& Wimsatt, Inc., for the moneys unlawfully disbursed to 
them as aforesaid. 

3. That this cause be referred to the Auditor for the 
determination of the net proceeds from the sale of said 
real estate, the disposition of said net proceeds and the 
amount to which plaintiff would be entitled upon the pro 
rata redemption of the outstanding preferred stock of 
Johnson & Wimsatt, Inc. from the holders thereof with 
said net proceeds. 

4. That defendants William Kurtz Wimsatt, Herman 
M. Grimes, Genevieve B. Wimsatt, Florence Josephine 
Wimsatt Lolir, Robert W. Calvert Wimsatt, Dorothy Mc¬ 
Lean Wimsatt Hughes, William Abel Wimsatt, John C. 
Wimsatt and Louis J. Wimsatt be required to pay to John¬ 
son & Wimsatt, Inc., the amounts with interest which they 
received from the said net proceeds, in whatever capacity. 

5. That defendant Johnson & Wimsatt, Inc., be re¬ 
quired to pay to plaintiff the amount to which she would 
be entitled upon a pro rata redemption of its outstanding 
preferred stock from the holders thereof with said net pro¬ 
ceeds. 

6. That plaintiff have her costs and that defendant 
Johnson & Wimsatt, Inc., be required to pay to plaintiff 
reasonable attorney's fees as determined by the court. 

7. That plaintiff have such other and further 
18 relief as is just. 

HOG AX & IIARTSOX 

By Edmund L. Jones 

o. ii. McGuire, jr. 

Attorneys for Plaint iff 


E MARGERY FOX 
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District of Columbia, ss : 

E. Margery Fox, being first duly sworn according tjo law 
on oath deposes and says: that she is the plaintiff in the 
above-entitled cause, that she has read the foregoing jCom¬ 
plaint by her subscribed and knows the contents thereof, 
that the matters of fact therein stated she verily believes 
to be true. 

E MARGERY FOX 


Subscribed and sworn to before me this 10th day of Jan¬ 
uary, 1939. 

marie McDonald 

(Seal) Notary Public , D. C. 


19 Motions Under Federal Rule 12 (g) 

Filed March 1 1939 j 

i 

# # # 

Comes now defendant, Dorothy W. Hughes, individually 
and as guardian for John C. Wimsatt and Louis J. Wim- 
satt, by her attorney, William E. Leahy and files thQ fol¬ 
lowing motions under Federal Rule (12 (g): 

(1). Motion to Strike Complaint for Violation of Fed¬ 
eral Civil Practice Rule 10 (b). 

Without conceding that any legal claims at all are stjated, 
defendant moves to strike the complaint herein on the 
ground that it fails to comply with Federal Rule 10| (b) 
providing: 

“Each claim founded upon a separate transaction or 
occurrence * * shall be stated in a separate count * * when¬ 
ever a separation facilitates the clear presentation of the 
matters set forth/’ 

The complaint shows: 

(1) An alleged claim by E. Margery Fox individually 
against defendant Johnson & Wimsatt, Inc. asking ithat 
the latter be required to redeem an amount of her pre¬ 
ferred stock pro rata. 

(2) A derivative claim by E. Margery Fox, stockholder, 
on behalf of defendant Johnson & Wimsatt, Inc. against 
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other individual defendants asking the return by said de¬ 
fendants to the corporation of moneys alleged to have been 
illegally disbursed to them by the corporation. 

Claim (1) above is a suit by plaintiff in her individual 
right, amounts to a suit at law and involves issues at law. 
Defendant could demand, under Federal Rule 38, a jury 
trial on the said issues and therefore avers that she has 
the right under Rule 10 (b) to have plaintiff’s al- 
20 legcd claim against the corporation separately 
stated. In the alternative defendant avers that she 
is no proper party to a suit at law by plaintiff individually 
demanding redemption of her preferred stock by the cor¬ 
poration and from this view-point has a right to have plain¬ 
tiff’s claims separately stated. 

Plaintiff likewise avers that as to the alleged claim (2) 
above the said claim is not a claim by plaintiff individually 
but as trustee for the defendant corporation and involves 
equitable issues, as to which defendant avers she has a 
constitutional right to have the same tried by the Court 
without the intervention of a jury. Defendant therefore 
avers that a complaint of a single plaintiff, suing individ¬ 
ually, against a defendant corporation and its directors, 
united with a claim by plaintiff as trustee suing the de¬ 
fendant herein on behalf of the defendant corporation are 
claims “founded upon a separate transaction or occur¬ 
rence” within the meaning of Rule 10 (b) and being united 
in hodge-podge in one complaint in violation of Rule 10 
(b), the entire complaint should be stricken from the files. 

(2) Motion to Strike Parts of Complaint: 

Defendant moves to strike the various parts of the com¬ 
plaint moved to be stricken in the motion to strike of de¬ 
fendants Johnson Wimsatt, Inc. et al., filed herein and 
makes a part hereof the said motion to strike of defend¬ 
ants Johnson & Wimsatt, Inc. et ah, as if herein particu¬ 
larly set out. 

(3) Motion to Dismiss for Failure to State a Claim 
upon which Relief Can Be (1 ranted: 

Defendant moves the Court to dismiss the complaint 
herein on the following grounds: 

(1) The complaint embodies in one suit an equitable 
stock-holder’s suit by plaintiff as trustee or “guar- 
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21 dian” for the corporation on behalf of the corpora¬ 
tion with a suit by plaintiff individually against the 

corporation and its directors involving issues at law as 
to which defendants are entitled to a jury trial. 

(2) As to the derivative suit, the complaint alleges that 
plaintiff is the owner of 900 shares of preferred istock 
(Complaint, paragraph 10). It likewise alleges that in 
December, 1930 and December, 1937 the company declared 
dividends of 5% on the outstanding preferred and common 
stock (Complaint, paragraph 20). Plaintiff then alleges 
that the board of directors of the company since August 
23, 1930 funtioncd illegally, in violation of Section 19 of 
the Delaware Corporation Law in that it had only jcight 
directors in violation of Article 4, Paragraph 1 of it|s by¬ 
laws. Defendant avers that if the said board of directors 
functioned illegally as alleged by plaintiff, plaintiff’s;divi¬ 
dends on her preferred stock for the years 1930 and! 1937 
were illegally declared and so plaintiff must tender!back 
her own dividends before she can maintain a suit agjainst 
her brothers and sisters to compel them to refund their 
dividends on the ground that they were illegally paid.! The 
complaint shows no such tender. 

(3) Plaintiff avers in paragraph 20 of the complaint 
that the dividends on the preferred and common stock for 
the years 1936 and 1937 “were paid in promissory notes’’ 
with the exception of the common stock dividend of ]L937; 
that the disbursements listed in paragraph IS to the ivari- 
ous individual defendants were made in payment of; said 
dividend notes with money derived from the sale of the 
real estate described in Square 41 o and Square 439, which 
plaintiffs avers was paid out of the capital assets of the 

company and so plaintiff avers that the paymejnt of 

22 said dividend notes with the net proceeds from the 
sale of said property was in violation of Section 34 of 

the Delaware Law providing that the payment of dividends 
must be either from surplus or from earnings (Complaint, 
paragraph 20). Defendant shows that according to plain¬ 
tiff’s own complaint (paragraph 20) plaintiff avers! that 
“said dividends wore paid in promissory notes of thp de¬ 
fendant corporation.” Plaintiff avers that Section 34 of 
the Delaware Law requires that the payment of dividends 
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must be either from surplus or from earnings but fails to 
aver that the said Section 34 provides that payment of 
promissory notes must be either from surplus or from earn¬ 
ings and so plaintiff having already alleged (Complaint, 
paragraph 20) that “said dividends were paid in promis¬ 
sory notes” there is no showing that said dividends were 
paid out of capital assets but on the contrary a direct aver¬ 
ment that they were paid in promissory notes. 

Also, as plaintiff has averred that she was at that time 
the owner of 900 shares of preferred stock (Complaint, 
paragraph 16) and that dividends for the years 1936 and 
1937 on the outstanding preferred stock, which included 
her own, were paid in promissory notes of the corporation, 
it follows that plaintiff having been so paid in notes, she is 
on the same footing as the other defendants and must, if 
she assails the manner of payment of dividends as distin¬ 
guished from the manner of payment of notes declared 
as dividends, tender back her dividends before she is en¬ 
titled to have her brothers and sisters pay back theirs. 

Further, the allegations of Paragraph 20 arc repugnant 
in that after stating that “said dividends were paid in 
promissory notes” it goes on to allege, in effect, that the 
dividends were not “paid” until the notes were paid, thus 
confusing payment of the dividends and payment of the 
notes. 

23 (4) The complaint fails to show that the amounts 

owing the various individuals, including the present 
defendant, set out in paragraph 18 constituting “Notes 
and Interest” and referred to in Paragraph 20 as “divi¬ 
dend notes” were not valid debts of the corporation and 
hence no reason is shown why the corporation should be 
entitled to the return of money paying them. There is no 
sufficient showing in paragraphs 18 and 20 that the said 
notes and interest were not debts of the company, being 
outstanding promissory notes, which the company could 
pay. 

The allegations in paragraph 20 that the alleged “divi¬ 
dend notes” were paid out of the capital assets of the com¬ 
pany are repugnant to the allegations in paragraph 27 
that the company “has assets and accounts receivable ag¬ 
gregating nearly One Million Dollars ($1,000,000.00) over 
and above liabilities.” If the company possesses assets of 


FOX, APPELLANT VS. JOHNSON & WIMSATT, INC. 


21 


one million dollars over and above its liabilities, the prom¬ 
issory notes alleged in Paragraph 20 to have been paijd out 
of the capital assets of the company must be deemed iiji con¬ 
templation of law to have been paid out of the one million 
dollars in surplus alleged in paragraph 27 and hence this 
Court could not order defendant individuals to repay the 
amounts received on their prommissory notes even if, tak¬ 
ing plaintiff’s viewpoint, they were not notes and hence 
debts, but dividends. 

Further, if it is plaintiff’s claim in paragraph 20 that 
the company’s capital was impaired by the payment of the 
said promissory notes, it likewise follows that it would be 
impaired by redeeming plaintiff’s preferred stock, jvhich 
is prohibited by Sections It) and 27 of the Delaware Corpo¬ 
ration Laws unless special facts are alleged to bring the 
case within the said Section 27 of the Delaware Lawsj. No 
such facts are alleged. 

24 (5) The allegation in Paragraph 25 as to plain¬ 

tiff’s demand on the corporation to secure the return 
of the monevs alleged to have been unlawfullv disbursed is 
insufficient, there being no allegation that the corporation 
was requested to bring suit. Likewise, there are no j suffi¬ 
cient averments to excuse making the said demand. 

((j) The complaint shows that plaintiff, being one of 
the beneficiaries of the Estate in trust set forth in para¬ 
graph 5, cannot complain of the disbursements to the said 
Estate of $05,(504.58 set forth in paragraph IS. The said 
disbursements being assented to by the plaintiff (para¬ 
graph 19) and the plaintiff not having sued the said Estate, 
it results that she is reaping the benefits of these particular 
disbursements alleged by her in paragraphs 18 and 25 to 
have been illegal. 

(7) The present suit being a derivative stockholders 
suit, an alleged personal injury to plaintiff is insufficient. 
The complaint must show an injury to the corporatioiji and 
there is no such showing. 

(8) As to plaintiff’s individual suit against thcjcom- 
pany and its directors the complaint fails to show in iwhat 
way plaintiff has been damaged by the alleged refusal of 
the company to pay off plaintiff’s preferred stock prej rata 
pursuant to the alleged already exercised option. There is 
no allegation that plaintiff has attempted to sell her stock, 
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which might readily bring one hundred dollars a share in 
view of plaintiff’s statement in paragraph 27 that the com¬ 
pany’s assets exceed by over one million dollars its liabili¬ 
ties. Plaintiff’s damage, if any, would be the difference 
between what she got for the stock on the open market and 
what she would get from the company if it were redeemed 
for one hundred dollars a share, but as no sale has been 
made or even attempted, there is no basis for any claim of 
damage. 

25 (9) Adopting plaintiff’s theory that the Novem¬ 

ber 8, 1930, resolution constituted the exercise of an 
option to redeem at one hundred dollars a share (para¬ 
graphs 11 and 26) and resulted in a contract binding the 
company to pay plaintiff one hundred dollars a share for 
her pro rata amount of preferred stock, (paragraph 26) 
either title to the .stock passed to the company on Novem¬ 
ber 8,1930, in which case plaintiff must tender back all divi¬ 
dends paid in the meantime, or, there being no considera¬ 
tion for an alleged promise by the company to plaintiff to 
redeem her preferred stock there was no contract or bind¬ 
ing agreement. 

(10) Although the complaint claims that the resolution 
of November 8, 1930 constituted the exercise of an option 
(paragraph 26), there is absolutely no allegation that the 
said exercise of the option was ever communicated to plain¬ 
tiff. 

(11) The complaint shows that the resolution of Novem¬ 
ber 8, 1930, was simply the expression of the policy of 
the company for its own guidance at that particular time, 
was not a contract with the plaintiff, and in no way bound 
the company. 

(4) Motion for More Definite Statement or for Bill of 
Particulars: 

In the event of non-granting of the motions to strike or 
dismiss, defendant asks this Court to require plaintiff to 
make more definite the allegations of paragraph 13 with re¬ 
spect to the following: 

(1) In what way the directors “on numerous occasions 
have discussed the provisions of the resolution of Novem¬ 
ber 8, 1930 and from time to time have re-affirmed the bind¬ 
ing character thereof.” Defendant asks: 
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(a) The dates of such discussions; 

(b) Who were present; 

26 (c) Whether such discussions took place jit di¬ 

rectors’ meetings; 

(d) Whether they resulted in corporate resolutions or 
actions. 

(2) As to plaintiff’s allegation in paragraph 13 tljat in 
reliance upon the redemption provided for in the resolu¬ 
tion of November 8 and in expectation thereof, “the plain¬ 
tiff has so conducted her financial affairs as to make it im¬ 
possible for her to be restored to the position she would 
have occupied had said resolution not been adopted,!” de¬ 
fendant requests that plaintiff be required to state: | 

(a) When plaintiff started to “so conduct her financial 
affairs” in reliance upon the said resolution; 

(b) In what way she “so conducted her financial af¬ 
fairs,” i.e., what particular financial obligations did she 
assume, and when, or if a general mode of life be intended 
to be alleged, the details of her finances in this respect. 

Respectfully submitted, 

WILLIAM E. LEAHY 
Attorney for the defendant, 
Dorothy IF. Hughes, [indi¬ 
vidually and as guardian. 


Mem or and uni 

April 27 1939 

Joinder by defendants Johnson & Wimsatt, Inc., William 
Kurtz Wimsatt, Herman M. Grimes and Genevieve B. 
Wimsatt in Motion To Dismiss Filed by Defendant l)oro- 
thv W. Hughes—filed. 

i 

27 Order of Dismissal 

i 

Filed April 27 1939 


This action came on to be heard at this term, upon mo¬ 
tion to dismiss the complaint for failure to state a cflaim 
upon which relief can be granted; and upon consideration 
thereof, it is, this 27th day of April, 1939, 
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ADJUDGED, that said motion be, and it is hereby, sus¬ 
tained, and the complaint herein be, and it is hereby, dis¬ 
missed with leave to the plaintiff to amend within 60 days. 

Bv the Court: 

DANIEL W. O’DONOGHUE 
Justice. 


Opinion. 

Filed May 2 -1939 

* * * 

Justice O’Donoghue (Orally):— 

As to the motion to strike parts of the complaint, or in 
the alternative to make more particular certain allega¬ 
tions of the complaint, this motion is overruled. 

So, too, as to the motion to strike the complaint for join¬ 
ing the two causes of action in one complaint. 1 do not 
believe that it is necessary to state these causes in separate 
counts. 

As to the motion to dismiss for multifariousness, accord¬ 
ing to the new rules of procedure the present complaint is 
not multifarious and the plaintiff should be per- 
28 mitted to join her claim for the company against the 
other directors with her claim against the company; 
that is what the new rules seem to permit. Accordingly, 
all the motions prior to the motion to dismiss the complaint 
for failure to state a claim on which relief can be granted 
are overruled. 

As to this motion, and the real merits of the case, 
whether there were eight or nine directors is a matter of 
no moment. The real issue was this: Mrs. Fox was a 
member of the Board, she was a stockholder and owner of 
both common and preferred stock. Years ago the direc¬ 
tors proposed in a resolution that the proceeds of this 
property be used to redeem or retire part of the preferred 
stock. Whether they use the word “redeem” or “retire” 
is unimportant. So, too, as to whether the proceeds from 
the property were derived from a condemnation or sale is 
unimportant. Whether the proceeds came to the company 
by condemnation or purchase is immaterial. The company 
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got its money from Squares 415 and 439 no matter how ob¬ 
tained. The resolution was simply declaratory of what the 
directors of the corporation intended to do and it was de¬ 
claratory among themselves. It was no more than a decla¬ 
ration of policy and was not a contract. If there were credi¬ 
tors, of course, the creditors must come first. Nowj the 
company declared dividends in the form of promissory 
notes. This may have been a poor business move aid it 
was probably done this way ex necessitate. When the divi¬ 
dends were declared, this plaintiff, together with the j oth¬ 
ers, got notes. They all joined in receiving notes. Maybe 
some of these notes have been paid off or negotiated. This 
corporation with all concurring, then had, these stockhold¬ 
ers as creditors. In August, 1938, the officers, with no ob¬ 
jection being offered by the Board of Directors, and inipli- 
edlv with the Board’s authoritv, undertook to use this 
money to pay off the notes. The officers chose to; pay 
29 the debts; Mrs. Fox had already gotten her notes jpaid 
off ahead of the others. She was willing to aepept 
payment as a creditor and get her money, and let the others 
wait for theirs, and she now wants in addition a rctircijicnt 
of her preferred stock, ahead of their getting their notes 
paid. She has been treated the same as all the others; 
her stock is the same as the other stock. It is easv td see 

* i 

what kind of a suit this is; Judges up here on the Ixhich 
are not so blind. Mrs. Fox, having collected on her divi¬ 
dend notes now wants the money on her preferred stock 
and points to this resolution. The resolution was not a 
binding contract by which the company could be held.! By 
having collected on her own dividend notes she put her¬ 
self one step ahead of the others and now she seeks to 
put herself two steps ahead of the others by having | her 
preferred stock redeemed. This is not a grievance that! she 
can bring into a court of equity or law. 

The motion to dismiss is granted and counsel can agree 
among themselves as to the form of the order. 


Justice. 
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Memorandum 

June 23 -1939 

Order granting leave to dismiss as to defendants 'Wil¬ 
liam Kurtz Wimsatt, Herman M. Grimes, Genevieve B. 
'Wimsatt, Florence Josephine Wimsatt Lolir, Robert W. 
Calvert Wimsatt, Dorothy McLean Wimsatt Hughes, Wil¬ 
liam Abel Wimsatt, John C. Wimsatt and Louis J. Wim- 
satt—filed. 


30 Filed June 23 1939 

District Court of the United States 
For the District of Columbia 

Civil Action 
No. 1277 

E. Makgeky Fox, Plaintiff , 
vs. 

Johnson & Wimsatt, Inc., A Corporation, Defendant. 

A mended. Com plaint 

1. This court lias jurisdiction of this cause under Sec¬ 
tions 43, 44 and 101 of Title 18 of the 1929 Code of Laws 
for the District of Columbia. 

2. The plaintiff is, and at all times hereinafter men¬ 
tioned was, a resident of the District of Columbia and the 
legal owner of a part of the preferred stock of the defendant 
corporation Johnson & Wimsatt, Inc., as well as, until Jan¬ 
uary, 1939, the beneficial owner of a part of the common 
stock therein, she being now the legal owner thereof. 

3. The defendant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware. It was char¬ 
tered on February 24, 1933 with a total authorized capital 
of Three Million Dollars ($3,000,000.00) divided into 
Twenty Thousand (20,000) shares of preferred stock and 
Ten Thousand (10,000) shares of common stock with a par 
value of One Hundred Dollars ($100.00) each. The cor¬ 
poration was organized for the purpose of carrying on a 
lumber business in the District of Columbia which for more 
than Forty (40) years prior thereto had been conducted 
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bv William A. Wimsatt, a resident of the District of iCo- 
lumbia, now deceased. The chief assets, and the records 
and business offices of the defendant, have at all times been, 
and still are, in the District of Columbia. Its officers! re¬ 
side, and substantially all of its business functions and| op¬ 
erations are carried on and conducted, in the District of 
Columbia. The stockholers’ and directors’ meetings are, 
and, at all times, have been held and conducted in said Dis¬ 
trict. The defendant Johnson & Wimsatt, Inc., is, andjhas 
been, to all intent and purposes a concern local to the Dis¬ 
trict of Columbia and its incorporation under the Stat& of 
Delaware was solely for convenience. 

4. On March 1, 1923, Seventy-Five Hundred 
31 (7500) shares of the preferred stock of the defend¬ 

ant corporation were issued to said William j A. 
Wimsatt. All of the preferred stock now outstanding is 
part of this original issue, none of the balance of the pre¬ 
ferred stock authorized bv the defendant’s certificate of 

* . 

incorporation having been issued. 

5. The corporation law of the State of Delaware under 
which the defendant corporation was organized as afore¬ 
said provides, in part, in Chapter (55, Section 27, thajt a 
corporation may redeem all or any part of its preferred 
shares, if subject to redemption, at such time or tinies, 
at such price or prices, and otherwise as shall be stated or 
expressed in its certificate of incorporation. Pursuant to 
the authority contained in said chapter, the certificate! of 
incorporation of the defendant, in Article 4, Paragraph 3, 
provides: 

“Said preferred stock shall be subject to redemption at 
One Hundred Dollars ($100.00) per share at any time ai’ter 
five vears from the date of the issue thereof, at such time 
and place and in such manner as the Board of Directors 
shall determine.” 

6. On September 6, 1929 proceedings were instituted! by 
the District of Columbia for the purpose of acquiring!by 
condemnation certain real estate owned by the defendant 
in the District of Columbia, described for purposes of tax¬ 
ation as Square 415 and Lots 4, 5, 6, 7, 8, and 803 in Square 
439, all of which said real estate was no longer used ior 
useful in the defendant’s business. 
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7. On November 8, 1930 the Board of Directors of the 
defendant corporation, pursuant to the authority contained 
in Article 4, Paragraph 3, of its certificate of incorporation 
as aforesaid, unanimously adopted the following resolu¬ 
tion : 

“Resolved, that when payment has been received by the 
company for Squares 415 and 439, being the property con¬ 
demned by the District Government, an amount of pre¬ 
ferred stock be paid oif equal to the net proceeds received 
from this property.’’ 

8. By the adoption of said resolution the Board of Di¬ 
rectors of the defendant corporation intended to, and did, 
exercise the option contained in Article 4, Paragraph 3, of 
its certificate of incorporation as aforesaid, and intended 
to, and did, bind the defendant corporation to redeem an 
amount of its outstanding preferred stock equal to the net 
proceeds received from the disposition of the aforesaid 

real estate, when payment therefor was received, 
32 from the holders thereof in pro rata amounts. 

9. At the time of the adoption of said resolution 
on November 8, 1930, as aforesaid, the plaintiff and all the 
other holders of the then outstanding preferred stock were 
members of the Board of Directors of the defendant corpo¬ 
ration and had notice of the exercise of said option. 

10. On March 1, 1931, in partial compliance with the 
provisions of the said resolution of November 8, 1930, and 
in contemplation of the sale or other disposition of said 
Square 415 and part of Square 439 in the District of Co¬ 
lumbia, the defendant corporation borrowed Thirty-Seven 
Thousand Five Hundred Dollars ($37,500.00) and with 
said money and to the extent thereof redeemed its pre¬ 
ferred stock from the holders thereof on a pro rata basis. 

11. Thereafter the defendant corporation offered to sell 
the said real estate to the District of Columbia for One 
Hundred and Ninety Two Thousand Dollars ($192,000.00). 
On July 30, 1938, the defendant’s said offer was accepted 
and on August 23, 1938, the defendant corporation received 
One Hundred and Ninety-Two Thousand Dollars ($192,- 
000.00) from the District of Columbia in payment for said 
real estate. 
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12. On July 30, 1938, and at all times since then, there 
were, and have been, outstanding Six Thousand Seven 
Hundred and Fifty (6,750) shares of the preferred stock 
of the defendant corporation, of which the plaintiff i then 
owned, and now owns, Nine Hundred (900) shares. 

13. On August 31, 1938, plaintiff made tender to the de¬ 
fendant corporation of her preferred stock therein and de¬ 
manded redemption of her pro rata share thereof under 
the contract created bv the resolution of November 8, 1930. 
Said tender was rejected by the defendant corporation^ and 
it failed and refused and still fails and refuses to redeem 
said stock. Plaintiff now holds said pro rata share of the 
preferred stock of the defendent corporation for its bene¬ 
fit. 

14. The defendant corporation on August 23, 1938, had, 
and at all times since then has had, assets and accounts re¬ 
ceivable aggregating nearly One Million Dollars ($1^000,- 
(K)O.OO) over and above liabilities and the redemption of 
the preferred stock in accordance with the contract created 
by the said resolution of November 8, 1930, would notithen 

have, and will not now prejudice the rights of cred- 
33 itors. 

WHEREFORE, plaintiff demands: 

1. That this cause be referred to the Auditor for the 
determination of the net proceeds from the sale of said 
real estate and the amount to which plaintiff would be en¬ 
titled upon the pro rata redemption of the outstanding 
preferred stock of defendant from the holders thereof, as 
of August 23, 1938, with said net proceeds. 

2. That defendant be required specifically to perform 
the said contract created by said resolution of November 
8, 1930, or, in the alternative, that defendant be required to 
pay to plaintiff the amount to which she would be entitled 
upon a pro rata redemption of its outstanding preferred 
stock from the holders thereof, as of August 23, 1938, |with 
said net proceeds from said sale. 

3. That plaintiff have such other and further relief as is 
just. 

HOGAN & HARTSON 
Bv EDMUND L. JONES 
O. R. McGUIRE, JR. 

Attorneys for Plaintiff. 
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34 Answer to Amended Complaint. 

Filed August 9 1939 

# # # 

In response to the Amended Complaint herein, defend¬ 
ant, Johnson & Wimsatt, Inc., respectfully states: 

First Defense ,— Legal , on Face of Complaint. 

The amended complaint fails to state a claim against de¬ 
fendant upon which relief can be granted. 

Second Defense ,— Factual, Answering Complaint. 

In answer to the averments in the Amended Complaint, 
defendant says: 

1. It admits jurisdiction of the Court as specified in the 
sections of law mentioned in paragraph 1 of the Amended 
Complaint, but denies that plaintiff has a claim upon which 
relief can be granted. 

2. It admits the averments of paragraph 2 of the 
Amended Complaint. 

3. It admits that it was incorporated under the laws of 
Delaware, with an authorized capital of $3,000,000, divided 
into preferred and common stock as averred, but says that 
its charter date is February 24, 1923, not February 24, 

1933. It admits that it maintains an office in the 

35 District of Columbia and that its principal records 
are usually kept for convenience in such office, which 

is occupied by its principal officers. It denies that it was 
incorporated solely for the purpose of carrying on a lum¬ 
ber business in the District of Columbia, or that all its busi¬ 
ness has been conducted there, and further denies that all 
stockholders’ and directors’ meetings have been held in 
the District of Columbia, and also denies that it is to all 
intents and purposes a concern local to the District of Co¬ 
lumbia, or one formed solely for convenience, and says, to 
the contrary, that it is a corporation regularly organized 
and functioning under the laws of the State of Delaware, 
and continuously maintaining an office in Wilmington, Del¬ 
aware, where the original organization meetings were held. 
It is advised that the other averments of paragraph 3 are 
immaterial, and need not be answered. 

4. 5. It admits the averments of paragraphs 4 and 5. 
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6. It admits the institution of condemnation proceed¬ 
ings by the District of Columbia to acquire the land de¬ 
scribed in paragraph 6, but denies the averment that! such 
land was no longer used or useful in defendant’s business. 

7. It admits the adoption of resolution quoted in para¬ 
graph 7. It denies that such resolution constituted in any¬ 
wise redemptive action pursuant to Article 4, Paragraph 
3, of its certificate of incorporation, or constituted {more 
than a then expression of policy in nowise binding iupon 
the corporation or anyone else. 

8. It denies the averments of paragraph 8. Such Aver¬ 
ments constitute, moreover, as defendant is advised, mere 
unsound legal conclusions drawn by plaintiff from the lan¬ 
guage of the resolution. 

9. It denies any holders of preferred stock had notice of 
exercise of any option under resolution of November 8, 
1930. It also denies that the mere fact of membership upon 
its board of directors of persons holding preferred stock 

constituted notice to them of exercise of option to 
36 redeem preferred stock, and particularly wheti the 
resolution itself did not constitute any exercise of 
such an option. 

10. It denies the averments of paragraph 10, and says 
that the calling or redemption of $37,500 of preferred 
stock on March 1, 1931 was not accompanied by, or due to, 
any borrowing upon the land mentioned by plaintiff, but 
under an entirely new and independent resolution passed 
by the board of directors on February 21, 1931, as follows: 

“RESOLVED, that the resolution passed at the Annual 
Meeting of the Board of Directors held on the 10th day of 
January, 1931, declaring a dividend of 3 % on the Preferred 
Stock of this corporation payable March 1, 1931, is hereby 
amended to read as follows: 

“RESOLVED, that in lieu of the dividend of l%,j that 
5 c /< of the Preferred Stock be called at par of $100.0Q per 
share, payable March 1, 1931.” 

Plaintiff was present as a director of said meeting,j and 
agreed to, and voted for, said last-named resolution. It 
further says that no borrowing upon the land mentioned by 
plaintiff took place until April 1935 (more than four years 
later), and that such borrowing was in the sum of $6*1,500 
represented by notes secured by first deed of trust upon the 
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land in Square 415, pursuant to resolution of the board of 
directors passed April 13, 1935, which contained the follow¬ 
ing- specific additional direction: 

“that the President be authorized and directed to have 
the foregoing notes endorsed ‘without recourse’ bv Vernon 
E. Johnson at the time of the execution thereof, and that 
he be authorized to make use of said notes in accordance 
with his judgment and discretion for the purpose of re¬ 
ducing or liquidating the obligations of this corporation to 
Goldsboro Lumber Company and the National Metropoli¬ 
tan Bank.” 


Plaintiff was present as a director at said meeting, and 
agreed to, and voted for, said last-named resolution. It 
also says that on June 1, 1936, there was a further redemp¬ 
tion or retirement of $37,500 more of the preferred stock 
(375 shares (a $100 per share), pursuant to two further, 
and entirely new and independent, resolutions of the 
37 board of directors, one of same being passed No¬ 
vember 18, 1935, as follows: 

“RESOLVED, that one hundred eighty-seven and one- 
half shares of preferred stock be retired at par value, pay¬ 
able within four months or earlier, at the option of the of¬ 
ficers of the Company.” 


and the other passed April 25, 1936, as follows: 


“RESOLVED: That one hundred eightv-seven and 
one-half shares of preferred stock be retired at par value, 
payable within four months or earlier, at the option of the 
officers of the Company.” 


Plaintiff was present as a director at each of said meetings, 
and agreed to, and voted for, both of said last-named reso¬ 
lutions. Plaintiff was also present as a director at further 
meeting of the board of directors held April 30, 1938, when 
the Annual Report of the Treasurer was presented to the 
Board containing the following: 


“We paid interest in 1937 of $9,266.99. Our total Notes 
Payable as of December 31, 1937 were $144,714.28. Mort¬ 
gages Payable $( 54 , 500 . 00 . The Mortgage is held by the 
Trustees of the William A. Wimsatt Estate on Square 
#415. $106,214.28 is due to the Heirs and $2,500.00 to the 
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Estate. It is the earnest hope of your Treasurer tha|t the 
District Government will buy Squares #415 and #4j39 so 
we can pay off most of this indebtedness and put our house 
in order.” 

i 

Plaintiff made no objection to such general treatment, in¬ 
dicated by the Treasurer, of funds which might be derived 
from sale of such land, nor any claim that it would violate 
the resolution of November 8, 1930. Plaintiff has had the 
same pro rata amount of her preferred stock redeemed as 
any other holder of preferred stock, so that her present 
claim seeks redemption of a greater proportion of her pre¬ 
ferred stock than any other holder. 

11. It admits the averments of paragraph 11 as to! sale 
by the defendant to the District of Columbia on August 23, 
1938 of the land owned by the defendant in Squares 415 and 
439 for the total sum of $192,000., out of which the afore¬ 
mentioned deed of trust was paid off. Such sale was a; pri¬ 
vate one entirely out of Court, made nearly seven years 

after final dismissal by the District of Columbia on 
38 December 10, 1931 of condemnation proceeding^ for 
acquisition of said land (Johnson & Wimsatt, line., 
vs. Reichelderfcr et ah, 62 App. D. C. 237). j 

12. It admits the averments of paragraph 12. 

13. It admits the making of demand by plaintiff, and 
the refusal thereof by defendant, as averred in paragraph 
13. It denies that plaintiff holds any part of her preferred 
stock for the benefit of this defendant, but says that: she 
holds all of it subject to defendant’s continuing right, 
though not obligation, of redemption at any time as; ex¬ 
pressly reserved in the preferred stock certificates, iii ac¬ 
cord with Article 4, Paragraph 3, of the certificate of in¬ 
corporation. 

14. It admits that defendant’s assets greatly exceed its 
liabilities, and that rights of creditors are in nowise con¬ 
cerned herein. It denies that any contract was created by 
the resolution of November 8, 1930. It further denies that 
it afforded any possible warrant or authority to defendant’s 
officers to redeem any preferred stock out of the funds! de¬ 
rived from the District of Columbia on August 23, 1938, 
because, on July 30, 1938, nearly a month in advance of 
such funds being derived, defendant’s board of directors 
adopted a specific resolution providing that— 
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“it hereby directs the officers of the corporation not to 
apply any funds of the corporation, from whatever source 
derived, toward the redemption or retirement of any pre¬ 
ferred stock, unless and until this Board so provides in a 
resolution hereafter adopted.” 

The plaintiff was the only member of the board who voted 
against this resolution, and it was passed to put an end 
to controversy raised by her, under her then advanced 
claim, that the resolution of November 8, 1930 empowered 
and required the officers to apply the funds from any sale 
of land in Squares 415 and 439 to redemption of pre- 

39 ferred stock. 

In conclusion, defendant says that it denies plain¬ 
tiff’s claim to relief of any kind, through specific perform¬ 
ance or otherwise. 

GEO. E. SULLIVAN 
WM. E. LEAHY 
Attorneys for defendant, 
.Johnston & Wimsatt, Inc. 

40 Motion for Summary .Judymeat 

Filed November 21 1939 
# # # 


Comes now defendant bv its attornevs George E. Sulli- 
van and "William E. Leahy and moves the court for Sum¬ 
mary Judgment on the ground that there is no genuine 
issue of any material fact and that the moving party is en¬ 
titled to a judgment as a matter of law. 

The analysis of the Amended Complaint shows: 


(1) The basis of the Amended Complaint is the claim 
that the Resolution of the Board of Directors of November 
8, 1930 (Paragraph 7) constituted the exercise of an op¬ 
tion and resulted in a binding agreement upon the defend¬ 
ant to redeem an amount of its outstanding preferred stock 
equal to the net proceeds received from the sale of the real 
estate involved, from the holders thereof in pro rata 
amounts (Paragraph 8). 

This simply restates, in almost identical language, the 
same claim contained in the original Complaint. (Sec Par¬ 
agraphs 11, 12 and 13, original Complaint). 
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This Court, on motion, dismissed the original Complaint 
holding that the Resolution of November 8, 1930 did not 
constitute or give rise to a binding agreement with the 
stockholders. This being the law of the case, the amended 
Complaint must likewise be dismissed. 

(2) The Amended Complaint alleges (Paragraph 10) 
that on March 1, 1931, “in partial compliancejwith 
41 the provision of the said Resolution of November 8, 
1930” and in contemplation of the sale of the j said 
real estate, the defendant borrowed $37,500, “and with! said 
money and to the extent thereof redeemed its preferred 
stock from the holders thereof on a pro rata basis.” j The 
allegations of Paragraph 10 in the Amended Complaint 
are, in this respect, identical word for word with the allega¬ 
tions of Paragraph 16 of the original Complaint. 

As this Court has held that the Resolution of November 
8, 1930 was not a contract, the above claim of “partial (com¬ 
pliance” cannot change an expression of policy into alcon- 
traet. But, in addition, there is attached hereto the j affi¬ 
davit of G. P. Lolir, Secretary of the defendant company, 
submitting photostats of resolutions of defendant’s Board 
of Directors and other data showing that defendant’s 'bor¬ 
rowing of $37,500 on March 1, 1931 was in no way Con¬ 
nected with the Resolution of November 8, 1930, and ithat 
the subsequent redemption of part of its preferred sjtock 
was not in compliance with the Resolution of November 8, 

1930, but pursuant to an entirely different policy j an¬ 
nounced in the Resolution of the Board of February! 21, 

1931, photostat of which is attached to the affidavit of G. P. 

Lolir, defendant’s secretary. j 

WHEREFORE, there being no genuine issue as to iany 
material fact, and defendant being entitled to a .judgment 
as a matter of law, defendant moves for Summary Judg¬ 
ment. 

Respectfully submitted, 

JOHNSON & WIMSATT, INC., 
Defendant 

By GEO E. SULLIVAN 
Win. E. LEAHY 
Attorneys for Defendant ' 
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42 Affidavit of G. P. Lohr, Secretary of 

Johnson & Wimsatt, Inc. 

Filed November 21 1939 

Washington, D. C. ss: G. P. Lohr, being first duly sworn 
deposes and says: That I am the secretary of Johnson & 
Wimsatt, Inc., the defendant herein, and the official custo¬ 
dian of its books and records, including its Minute Book 
which contains a record of the proceedings of the Board of 
Directors. 1 have been the custodian of the said Minute 
Book since the organization of the corporation in 1923. 
The photostats attached hereto and made a part hereof are 
true and correct copies of the Minutes of the meetings of the 
Board of Directors held: 

(1) February 21, 1931 

(2) April 13,1935 

(3) November 18, 1935 

(4) April 25, 1936 

(5) April 30, 1938 

(6) July 30, 1938 

I further certify that at a meeting of the Board of Direc¬ 
tors held April 30, 1938, there was presented to the Board 
of Directors the annual report of the Treasurer of the com¬ 
pany which contained the following statement: 

“We paid interest in 1937 of $9,266.99. Our total Notes 
Payable as of December 31, 1937 were $144,714.28. Mort¬ 
gages Payable $64,500.00. The Mortgage is held by the 
Trustees of the William A. Wimsatt Estate on Square 415. 
$106,214.28 is due to the Heirs and $2,500.00 to the Estate. 
It is the earnest hope of your Treasurer that the District 
Government will buy Squares #415 and #439 so we can 
pay off most of this indebtedness and put our house in 
order.” 

The photostat attached hereto and made a part hereof 
is a true and correct copy of so much of the said report of 
the Treasurer as contains the above statement. 

Corporate 

Seal G. P. LOHR, Secretary 

Johnson & Wimsatt, Inc. 

Sworn to and subscribed before me this 17th day of No¬ 
vember, 1939. 

EVA J TURNER 

(Seal) Notary Public, D of C. 
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43 February 21,1931. 

Filed November 21 1939 
Johnson & Wimsatt, Inc. 

Minutes of the Adjourned Meeting 
of the Board of Directors 

The adjourned meeting of the Board of Directory of 
Johnson & Wimsatt, Inc. was held on the 21st day of Feb¬ 
ruary, 1931 at the office of the Company in Washington, 
1). C. at 12 o’clock noon. 

There were present in person W. K. Wimsatt, G|. B. 
Wimsatt, M. W. Fox, I). W. Hughes, TJ. W. C. Wimsatt, 
G. P. Lohr and H. M. Grimes, representing a majority of 
the Board of Directors. 

# # # 

i 

Upon motion duly made and seconded, it was 

KESOLVED, that the resolution passed at the Animal 
Meeting of the Board of Directors held on the 10th dalv of 
January, 1931, declaring a dividend of Vf on the Pre¬ 
ferred stock of this corporation payable March, 1931, is 
hereby amended to read as follows: 

KESOLVED, that in lieu of the dividend of V /, that 
5% of the preferred Stock be called at par of $100.00! per 
share, payable March 1, 1931. 

44 April 13th, 1935. 

Filed November 21 1939 

I 

j 

Johnson & Wimsatt, Inc. 

- I 

Special Meeting of Board of Directors 

\ 

\ 

A special meeting of the Board of Directors of Johnson 
& Wimsatt, Inc., was held on the 13th day of April, 1935 at 
12 o’clock noon, at the office of the company in the city of 
Washington, pursuant to the waiver of notice. 
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There were present: W. K. Wimsatt, E. Marjcry Fox, 
A. C. Wimsatt, G. P. Lolir, and H. M. Grimes, constituting 
a majority of the Board. 

Mr. W. K. Wimsatt, President, occupied the chair. 

A reading of the minutes of the preceding meeting was 
dispensed with by unanimous consent. 

Upon motion duly made, seconded and carried, it was: 

RESOLVED, that the President of this corporation be and 
he is hereby, authorized to execute in the name of the cor¬ 
poration twelve promissory notes drawn to the order of 
Vernon E. Johnson, aggregating $64,500, and payable on 
or before three years after the dates thereof at the Na¬ 
tional Metropolitan Bank, with interest at 5 per centum 
per annum payable semi-annually, notes Xos. 1 to 5, inclu¬ 
sive, to be for $10,000 each, notes Xos. 6 and 7 to be for 
$5,000 each, notes Xos. 8 to 11, inclusive, to be for $1,000 
each, and note Xo. 12 to be for $500; 

FURTHER RESOLVED, that the President and secre¬ 
tary of this corporation are hereby authorized to execute 
in the name and under the seal of this corporation, and to 
cause to be duly acknowledged for it and recorded, a deed 
of trust naming Walter C. English and John 1). Fitzger¬ 
ald as Trustees and conveying to them all of Square 415, 
comprising Lots 1 to 14, both inclusive, in said Square, lo¬ 
cated in the District of Columbia, to secure the full and 
punctual payment of the above named twelve promissory 
notes, and any and all renewals or extensions 
45 thereof, such deed of trust to be in such form and 
upon such terms and conditions as may be satisfac¬ 
tory to such President of this corporation. 

It was further moved, seconded and carried that the 
President be authorized and directed to have the foregoing 
notes endorsed “without recourse” bv Vernon E. John- 
son at the time of the execution thereof, and that he be au¬ 
thorized to makfc use of said notes in accordance with his 
judgment and discretion for the purpose of reducing or 
liquidating the obligations of this corporation to Goldsboro 
Lumber Company and the National Metropolitan Bank. 

There being no further business before the meeting, it 
was, upon motion duly made and seconded, adjourned. 

G. P. LOHR 

Secretary 
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46 November 18, 1935. 

Filed November 21 1939 
Johnson & Wimsatt, Inc. 


Special Meeting Board of Directors 


A Special Meeting of the Board of Directors of Johnson 
& Wimsatt, Inc., was held on the 18th day of November, 
1935, at the office of the Company, 9th and Water Streets, 
Southwest, Washington, D. C., at four o’clock I\ M. j 
There were present: W. K. Wimsatt, K. W. 0. Wimsatt, 
G. B. Wimsatt, M. W. Fox, D. W. Hughes, G. P. Lohrj and 
II. M. Grimes. 

The Meeting* was called to order by the President. 

The reading* of the minutes of the previous meeting was 
dispensed with. 

Upon motion duly made and seconded and by the unani¬ 
mous vote of all present it was 
RESOLVED, That one hundred eighty-seven and lone- 
half shares of preferred stock be retired at par value, pay¬ 
able within four months or earlier, at the option of the of¬ 
ficers of the Company. I 

Upon motion duly made and seconded and by the unani¬ 
mous vote of all present it was 
RESOLVED, That the officers are authorized to sell; Mr. 
B. H. Thomason seven hundred fifty shares of the Thoma¬ 
son Lumber Company stock at $60.00 per share, taking Such 
security for the sale as they may deem satisfactory. 

There being* no further business the meeting*, upon Imo- 
tion duly made and seconded, was adjourned. 

i 

Respectfully submitted, 

G. P. LOUR I 

Secretary 
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47 April 25, 1936. 

Filed November 21 1939 
Johnson & Wimsatt, Inc. 


Minutes of the Regular Monthly Meeting Board 

of Directors 


The regular monthly meeting of the Board of Directors 
of Johnson & Wimsatt, Inc., was held on the 25tli day of 
April, 1936, at 12 o’clock noon, at the office of the Com¬ 
pany, at 9th and Water Streets, Southwest, Washing¬ 
ton, D. C. 

There were present : W. K. Wimsatt, J. W. Lohr, D. W. 
Hughes, G. B. Wimsatt, M. W. Fox, G. P. Lohr, and H. M. 
Grimes constituting a majority of the Board. 

The minutes of the last meeting were read and. upon mo¬ 
tion duly made and seconded, were approved. 

The Traveling Expenses and report of Johnson and 
Wimsatt were given to the Board. 

The report of the Thomason Lumber Company was also 
given to the Board, covering the first three months of 1936. 

Upon motion duly made and seconded, and by unani¬ 
mous vote of all present, it was 

RESOLVED: That II. M. Grimes be and is elected As¬ 
sistant Secretary to serve until the regular Annual Meet¬ 
ing or until his successor is elected. 

Upon motion duly made and seconded and by the unani¬ 
mous vote of all present, it was 

RESOLVED: That one hundred eighty-seven and one- 
half shares of preferred stock be retired at par value, pay¬ 
able within four months or earlier, at the option of the of¬ 
ficers of the Company. 

There being no further business, the meeting was, upon 
motion duly made and seconded, adjourned. 

G. P. LOHR 
Secretary 
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48 April 30, 1938 

Filed November 21 1939 
Johnson & Wimsatt, Inc. 

i 

——— 

i 

Minutes of the Board of Directors 
Regular Monthly Meeting 


The regular monthly meeting of the Board of Directors 
of Johnson & Wimsatt, Inc. was held at the office of the 
Corporation, 9th and Water Streets, S. W., Washington, 
D. C. on April 30,1938 at ten o’clock, a. m. 

There were present: W. K. Wimsatt, G. B. Wimsattj M. 
W. Fox, G. P. Lolir and H. M. Grimes. 

The meeting was called to order bv the President. 

The minutes of the meeting of March 5 were read, gnd, 
on motion dul} T made and seconded, approved. 

The Treasurer gave the traveling expenses and report 
of Johnson & Wimsatt, Inc. to the Board. 

The Treasurer presented his annual report of Johnson . 
& Wimsatt, Inc. to the Board . 
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July 30th, 1938. 
Filed November 21 1939 
Johnson & Wimsatt, Inc. 


Minutes of the Board of Directors 
Regular Monthly Meeting. 


The regular monthly meeting of the Board of Directors 
of Johnson & Wimsatt, Inc. was lin'd at the office of the 
Corporation, 9th & Water Streets, S. W., Washington,; D. 
C., on July 30, 1938, at ten o’clock a. m. 

There were present, W. K. Wimsatt, G. B. Wimsatt,! E. 
M. Fox, R. W. C. Wimsatt, J. W. Lohr, D. W. Hughes,! G. 
P. Lohr, and II. M. Grimes 


i 
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Upon motion duly made and seconded, it was 
RESOLVED that the proper officers of this corporation are 
hereby authorized to sell to the District of Columbia, free 
of all encumbrances, and to convey to it by deed of special 
warranty, duly executed and acknowledged, Lots 4, S03, 
6, 7, and S in Square 43!), and Lots 1 to 14, inclusive, in 
Square 415, Washington, D. C., together with improve¬ 
ments thereon,—and with express understanding and agree¬ 
ment that such conveyance will cover and include all land 
contained in Squares 415 and 439 owned by Johnson & 
Wimsatt, Inc.,—for the purchase price of One Hundred 
Ninty-two Thousand and no/100 Dollars, $192,000.00, all 
cash, taxes and assessments to be adjusted to date of 
transfer 

On the above resolution, the following voted “AYE” 

W. K. Wimsatt J. W. Lohr 

G. B. Wimsatt G. P. Lohr 

R. W. C. Wimsatt H. M. Grimes 

D. W. Hughes 

and the following voted “NAY”. 

E. M. Fox 

Upon motion duly made and seconded, it was further 
RESOLVED,—following, and in consequence of, question 
raised by one of the members of the Board as to the proper 
interpretation and effect of resolution adopted by the 
Board November 8, 1930, that (1) it had no relation to 
net proceeds that might be derived otherwise than through 
the then pending condemnation proceedings, which 
50 were later abandoned (2) it constituted merely an 
authorization by the Board to the proper officers of 
the corporation, as to the application of funds from said 
condemnation proceedings if and when received, (3) such 
authorization was subject to any later action that the Board 
might take, and (4) this Board hereby directs the officers 
of the corporation not to apply any funds of the corpora¬ 
tion, from whatever source derived, toward the redemption 
or retirement of any preferred stock, unless and until this 
Board so provides in a resolution hereafter adopted. 
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On the above resolution, the following- voted “AYE 


n?. > i 


W. K. Wimsatt 
G. B. ’Wimsatt 
R. W. C. Wimsatt 


J. W. Lohr 

G. P. Lohr 

H. M. Grimes 


D. W. Hughes 

and the following voted “NAY” 

E. M. Fox 

j 

There being no further business, the meeting, upon llno- 
tion duly made and seconded, was adjourned. 

G. P. LOUR | 

Secretary 

51 From Annual Report of the Treasurer of 
Johnson £ Wimsatt, Inc., Presented to the 

Board of Directors April SO, 1938. 

Filed November 21 1939 

j 

We paid interest in 1937 of $9,266.99. Our total Noites 
Payable as of December 31, 1937 were $144,714.28. Mort¬ 
gages Payable $64,500.00. The Mortgage is held by the 
Trustees of the William A. Wimsatt Estate on Square 
if415. $106,214.28 is due to the heirs and $2,500.00 to itlie 
Estate. It is the earnest hope of your Treasurer that the 
District Government will buy Squares ff415 and ff439; so 
we can pay off most of this indebtness and put our house in 
order. 

Respectfully submitted, 

H. M. GRIMES 
Treasurer 

i 

52 Counter-Motion for Summary Judgment 

Filed December 9 1939 I 


Comes now the plaintiff, by her attorneys below named, 
and moves the court for summary judgment in behalf iof 
the plaintiff on the ground that, as evidenced by those 
allegations appearing in the amended complaint which are 
admitted in defendant’s answer, and the affidavit hereto 


i 


44 FOX, APPELLANT VS. JOHNSON & WIMSATT, INC. 

attached, there is no genuine issue of a material fact, and 
the plaintiff is entitled to judgment as a matter of law. 

HOGAN & HARTSON 

By NELSON T. HARTSON 
HOWARD BOYD 
Attorneys for Plaintiff 


53 Affidavit of E. Margery Fox 

Filed December 9 1939 

* * * 


District of Columbia: 55 

I, E. MARGERY FOX, being first duly sworn on oath 
depose and say: 

I am a daughter of the late William A. Wimsatt who died 
February 7, 1929, leaving a last will and testament under 
the terms of which his seven children were each given a 
one-seventh interest in the common stock of Johnson & 
Wimsatt, Inc. Substantially all of the preferred stock 
had previously been given to the children in equal shares 
by my father about six years before his death. The cor¬ 
poration had been organized in 1923 for the purpose of 
carrying on a lumber business in the District of Columbia, 
which for more than forty years prior thereto had been 
conducted by William A. Wimsatt. Virtual ownership of 
the business passing to my brothers and sisters upon my 
father’s death required us, after we became members of 
the Board of Directors, to assume the responsibility of 
managing an enterprise concerning which we knew very 
little. Mistakes were made which cost the corporation 
large sums of money. Certain losses, including notably 
one of over $200,000. brought forcibly to our attention 
the necessity of the directors exercising greater control 
over the actions of the corporate officers. The women mem¬ 
bers of the Board had never had any experience whatever 
in business affairs. Notwithstanding this, however, they 
held a majority of the votes on the Board of Directors. 
Because of the losses referred to, there was frequent dis¬ 
cussion of a corporate policy intended to save to all con- 
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corned the value of our inheritance from our father. The 
question of liquidation of the corporation was idis- 
54 cussed as were other means of coping with the situa¬ 
tion. It was finally decided to sell or otherwise 
realize on real estate not actively used or needed in the 
business and distribute the proceeds from such sale! or 
sales to redeem preferred stock. This was intended; as 
a means to remove such assets from the hazards of the 
lumber business and the dangers of loss through improper 
and inexperienced management. 

Following out this policy, the Board of Directors alt a 
meeting held on July 12, 1930, upon motion of Genevieve 
B. Wimsatt unanimously passed the following resolution 
setting forth the policy of liquidation: j 

“RESOLVED; That with a view of buying in the pre¬ 
ferred stock of this company a steady and active policy 
be pursued of liquidating such properties and assets;as 
can most readily be disposed of and conveniently dispensed 
with. To this end, the officers of the company are directed, 
individually, to submit at the next regular meeting of fhe 
Board, detailed written programs for the carrying out;of 
this resolution. The officers are also directed to confer 
among themselves and to submit one joint plan incorporat¬ 
ing such particulars as all the officers agree upon.” 

There were several properties which were discussed las 
being available for sale without in any wav interferrihg 
with the conduct of the business, but as to all, save thiat 
known as Squares No. 415 and 439 (hereinafter referred 
to as the Georgia Pine property) there was opposition frcjm 
officers of the company. All were in agreement, however, 
that the Georgia Pine property could and should be solid 
or otherwise disposed of and the proceeds of such sale 
distributed in partial liquidation to the stockholders jin 
redemption of preferred stock. 

On November 8, 1930, therefore, the Board of Directors 
unanimously passed the following resolution: 

“Resolved: That when payment has been received by 
the company for Squares #415 and #439, being the prop¬ 
erty condemned bv the District Government, an amount of 
preferred stock be paid off equal to the net proceeds re¬ 
ceived from this property.” i 


i 


I 
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Passage of the foregoing resolution was at the time 
intended by all of the Directors as a step in an orderly 
process of liquidation and an exercise of the right to re¬ 
deem preferred stock contained in the corporate charter. 

The resolution was intended also to make final dis- 
55 position of the proceeds of the sale of the Georgia 

Pine property. 

On December 13, 1930, I was appointed as a member of 
the executive committee of which Genevieve B. Wimsatt. 
was chairman and Dorothv W. Hughes was the other mem- 
her. The executive committee caused a careful audit of 
the accounts of the business to be made by independent 
auditors who had the duty to inform the board of the exact 
condition of the business and to make recommendations as 
to safeguards to be installed for the protection of those 
having an interest in the business. As a result of the 
auditor’s report the committee recommended a policy of 
liquidation to be put in effect, and also expressed its con¬ 
clusion that it was the intention of 'William A. Wimsatt as 
evidenced by his will, that an orderly liquidation of the 
business be followed rather than any endeavor to expand 
it. The committee report was adopted by the Board of 
Directors of the corporation. 

From the time of its passage the resolution of November 
8,1930, was regarded by all of the Board members as a final 
disposition of the proceeds of sale, until nearly eight years 
later when, upon the recommendation of the attorney for 
the corporation, the Board, over the protest of plaintiff, 
passed a resolution endeavoring to place an entirely differ¬ 
ent construction on it. 

In contemplation of the sale of the Georgia Pine prop¬ 
erty, and in partial compliance with the said resolution of 
November 8, 1930, on March 1, 1931, the defendant cor¬ 
poration borrowed $37,500. from the National Metropolitan 
Bank and with the proceeds of said loan redeemed its pre¬ 
ferred stock on a pro rata basis. Thereafter, the defendant 
corporation borrowed $64,500. secured by a deed of trust 
to said property and with a portion of the proceeds of said 
loan paid off and refunded the previous loan of $37,000. 
The interest which the corporation paid on the loan from 
the National Metropolitan Bank was carried on the books 
of the corporation as an “unusual expense”. Under date 
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of February 13, 1932, in a report approved by the Board 
of Directors, the treasurer of the corporation, Mr. H. M. 
Grimes, reported in paragraph 3, page 2 thereof the! fol¬ 
lowing : 

56 “The unusual expenses referred to above were 
interest on five per cent call of preferred stock paid 
in contemplation of the sale of Square #415 and part of 
Square 439, amounting to $1,406.25, etc.***”. 

Thereafter, in a subsequent report dated February 17, 
1934, the treasurer disclosed payment of $2,200. for “in¬ 
terest on nionev for preferred stock called”. ! 

* I 

The resolutions of the Board of Directors of November 
IS, 1935, and April 25, 1936, redeeming preferred $tock 
were not intended to have and did not have any connec¬ 
tion whatever with the resolution of November 8, 1|930, 
setting aside the Georgia Pine property or the proceeds 
thereof as a fund to redeem preferred stock. The saidires- 
olutions of 1935 and 1936 called for redemption out of 
earnings or profits of the business and were made injdue 
course without reference to the policy of liquidation herein¬ 
before described. During this period the proceedings in¬ 
volving the condemnation of the Georgia Pine property by 
the District were still in progress, but the actual sale to 
the District did not occur until 1938. 

In April 1938, when the sale of the Georgia Pine prop¬ 
erty was about to be consummated I learned for the first 
time that an effort would be made by the officers of the cor¬ 
poration to persuade the members of the Board of Direc¬ 
tors to agree to rescind and revoke the resolution of No¬ 
vember 8, 1930, and permit the proceeds from the sale to 
be used in the business instead of for the purpose of! re¬ 
deeming preferred stock. W. K. Wimsatt, the company’s 
president, stated he was going to have the said resolution 
rescinded and revoked and I was advised by Genevieve B. 
Wimsatt that a conference of all the beneficiaries was to 
be called for the purpose of obtaining unanimous consent. 
Such a conference was never held and I was informed that 
the Board would proceed to rescind and revoke the resolu¬ 
tion, with or without my consent. 

The resolution of November 8, 1930, was never revoked 
or rescinded. However, at a meeting of the Board which 


i 

i 

i 
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I attended on July 20, 1938, the following resolution was 
adopted over my protest and objection: 

“RESOLVED,—following, and in consequence of, ques¬ 
tion raised by one of the members of the Board as to the 
proper interpretation and effect of resolution 

57 adopted by the Board November 8, 1930, that (1) 
it had no relation to net proceeds that might be de¬ 
rived otherwise than through the then pending condemna¬ 
tion proceedings, which were later abandoned (2) it con¬ 
stituted merely an authorization by the Board to the proper 
officers of the corporation, as to the application of funds 
from said condemnation proceedings if and when received, 
(3) such authorization was subject to any later action that 
the Board might take, and (4) this Board hereby directs 
the officers of the corporation not to apply any funds of 
the corporation, from whatever source derived, toward the 
redemption or retirement of any preferred stock, unless 
and until this Board so provides in a resolution hereafter 
adopted.” 

In objecting and protesting to the passage of the fore¬ 
going resolution I read a brief statement to the other mem¬ 
bers of the Board and asked that time be given for a dis¬ 
cussion before the resolution was voted on. My motion 
for time was not granted and my protest not recorded. In 
January, 1939,1 was voted off the Board of Directors. 

E. MARGERY FOX 

Subscribed and sworn to before me this 8th day of De¬ 
cember, 1939. 

marie McDonald 

(Seal) Notary Public, I). C. 

58 Motion to Strike Affidavit of K. Margery Fox 

Filed December 20 1939 

# * * 

Comes now defendant bv its attornevs George E. Sulli- 
van and William E. Leahy and moves the court to strike 
the affidavit of E. Margery Fox filed herein December 11, 
1939, on the following grounds: 

(1) This court having held that the Original Complaint 
stated no cause of action on the ground that the resolution 
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of November 8, 1930 was not a contract but a mere ex¬ 
pression of policy, and the Amended Complaint stating the 
same cause of action in substantially the same terms, the 
affidavit is inadmissible and should be stricken as an irreg¬ 
ular attempt to have this court rehear and redetermine a 
matter already decided. 

(2) The affidavit is inadmissible in its entirety, disclos¬ 
ing no relevant or material facts showing that the resolu¬ 
tion of November 8, 1930 constituted a contract instead of 
a mere expression of policy. The alleged facts set forth 
in the affidavit are substantially: 

(a) That inexperienced women controlled the business. 

(1)) Costly mistakes had occurred. 

(c) That a policy of liquidation of unusable real 
59 estate was adopted. 

(d) That the resolution of November 8, 1930'was 
a step in the liquidation and intended to be a final dis¬ 
position of the proceeds of sale of the Georgia Pine yard. 

(e) That subsequent to the passage of the resolution 
the executive committee recommended a policy of liqujida- 
tion instead of expansion and that the committee report 
was adopted by the Board. 

(f) From the time of its passage, the resolution of No¬ 

vember 8, 1930 was regarded by the Board members as a 
final disposition of the proceeds of sale until nearly eight 
years later. j 

* m i 

(g) That in contemplation of the sale and in partial 
compliance with the resolution of November 8, 1930, ithe 
company on March 1, 1931, borrowed $37,500 with which 
it redeemed that much preferred stock. 

(h) That the treasurer on February 13, 1932 reported 
as unusual expenses interest on the money borrowed to 
redeem $37,500 worth of preferred stock in contemplation 
of the sale of the Georgia Pine yard. 

(i) That in a subsequent report dated February j 17, 
1934, the treasurer disclosed payment of $2,200 for ‘fin¬ 
terest on money for preferred stock called.” 

(j) That the resolutions of the Board of Directors of 
November 18, 1935 and April 25, 1936 redeeming preferred 
stock had no connection with the resolution of November 
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8, 1930 but simply redeemed preferred stock out of earn¬ 
ings. 

(k) That plaintiff only learned of an effort to use the 
proceeds of the sale of the Georgia Pine yard “in the busi¬ 
ness” instead of for the purpose of redeeming preferred 
stock in April, 1938. 

(l) That plaintiff protested, that the resolution of No¬ 
vember 8, 1930 was never rescinded and the Board of Di¬ 
rectors on July 30, 1938 passed a resolution over her pro¬ 
test to the effect that the resolution of November 8, 1930 
had no relation to net proceeds derived otherwise than in 
the then pending condemnation proceedings which were 
later abandoned, and constituted a mere authorization, 
subject to any later action the Board might take. The 
Board also at the same meeting directed the company’s 
officers not to apply any funds from whatever source de¬ 
rived, toward the redemption of preferred stock, likewise 
over plaintiff's protest. 

None of the above testimony is admissible, relevant, or 
material to prove that the resolution of November 8, 1930 
constituted a binding contract, as distinguished from an 
expression of policy, or that the 1930 resolution relating to a 
1930 condemnation proceeding, applied to a 1938 sale 
60 of the property. The alleged facts shown in the affi¬ 
davit are entirely consistent with the resolution of 
November 8, 1930 being a mere expression of policy re¬ 
lating to a then condemnation proceeding and do not touch 
at all the claim that the resolution constituted a binding 
contract which is the main point at issue. 

(3) Further, the testimony sought to be given in the 
affidavit is inadmissible to construe a resolution clear on 
its face, and constitutes an attempt to alter the meaning 
of a corporate resolution by means of outside statements 
of officers and directors. 

Respectfully submitted, 

GEO. E. SULLIVAN 
WILLIAM E. LEAHY 
Attorneys for Defendant 
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61 On Motion to Strike. Affidavit of Plaintiff. 

Filed January 24 1940 
* * ■* [ 

This is a n:otion to strike the affidavit of the plaintiff, E. 
Margery Fox, filed herein on the 9th day of December,; 1939, 
in support of her counter-motion for summary judgment. 

The plaintiff, as she alleges in her amended complaint, 
is the owner of part of the preferred stock of the defendant 
corporation, as well as, until January, 1939, the beneficial 
owner of a part of the common stock therein, she being now 
the legal owner thereof. 

The defendant corporation was organized under thejlaws 
of the State of Delaware February 24th, 1923 with a jtotal 
authorized capital of Three Million Dollars ($3,000,000.00), 
divided into twenty thousand (20,000) shares of preferred 
stock and ten thousand (10,000) shares of common stock 
with a par value of One Hundred Dollars ($100.00) each. 
Seventy-five hundred (7500) shares of the preferred stock 
were issued to the late William A. Wimsatt. All of the 
preferred stock now outstanding is part of this original 
issue and is held by the plaintiff and other children of! Mr. 
Wimsatt. The balance of the preferred stock authorized 
has never been issued. 

The law of Delaware under which the defendant corpora¬ 
tion was organized provides in part (Chap. 65, ^ 27) 

62 that a corporation may redeem all or any part of 
its preferred shares, if subject to redemption, at Such 

time or times, at such price or prices, and otherwise as 
shall be stated or expressed in its certificate of incorpora¬ 
tion. Pursuant to the authority thus granted, the certifi¬ 
cate of incorporation of the defendant, in Article 4, Para¬ 
graph 3, provides: 

“Said preferred stock shall be subject to redemption at 
One Hundred Dollars ($100.00) per share at any time ajftcr 
five vears from the date of the issue thereof, at such time 
and place and in such manner as the Board of Directors 
shall determine.” ! 

The amended complaint discloses and it is admitted by 
the answer that on September 6, 1929, proceedings were 
instituted by the District of Columbia for the purpose of 
acquiring by condemnation certain real estate owned by 
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the defendant in Squares 415 and 439 in the District of 
Columbia. Subsequently, on the 8th day of November, 

1930, and during the pendency of the condemnation pro¬ 
ceeding, the Board of Directors of the defendant corpora¬ 
tion unanimously adopted the following resolution: 

“Resolved that when payment has been received by the 
Company for Squares 415 and 439, being the property con¬ 
demned by the District Government, an amount of pre¬ 
ferred stock be paid off equal to the net proceeds received 
from this property.” 

It is alleged and not denied that at the time the resolu¬ 
tion was adopted, the plaintiff and all the other holders 
of the then outstanding preferred stock were members of 
the Board of Directors of the defendant corporation. 

The condemnation proceeding was discontinued and 
abandoned by the District of Columbia December 10th, 

1931, and their right to so discontinue and abandon was 
upheld by the Court of Appeals in Johnson and Wimsatt, 
Inc. v. Reichelderfer, 62 App. D. C. 237, 66 F. (2d) 217. So 
it appears that the corporate defendant received no “pay¬ 
ment” for “Squares 415 and 439” in the condemnation 

proceeding. 

63 The amended complaint further alleges and the 
answer does not deny that on August 23, 193S, ap¬ 
proximately seven years after the condemnation proceed¬ 
ing was discontinued and abandoned, the defendant cor¬ 
poration sold the property to the District of Columbia 
for One Hundred Ninety-two Thousand Dollars ($192,- 
000 . 00 ). 

On August 31, 1938, the plaintiff tendered her preferred 
stock to the defendant corporation and demanded redemp¬ 
tion of her pro rata share thereof on the theory that the 
resolution of the Board of Directors November 8. 1930 was 
an exercise of the option to redeem the preferred stock 
and, therefore, a contract between the defendant and the 
holders of its preferred stock, which the latter are entitled 
to have specifically enforced. 

The answer of the defendant recites various other resolu¬ 
tions adopted by the Board of Directors and also makes 
reference to the Annual Report of the Treasurer which was 
presented to the Board of Directors April 30, 193S. 
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In this state of the record, the defendant corporation, on 
November 21, 1939, filed its motion for summary judgment, 
supported by the affidavit of G. P. Lohr, its secretary and 
custodian of the corporate books and records, wherein 
copies of the minutes of the meetings of the Board of Di¬ 
rectors are set out. I 

It is the contention of the defendant corporation ithat 
the resolution of November 8, 1930 was but a declaration 
of policy to be pursued and not the exercise of an option 
to redeem the preferred stock. 

The plaintiff, on December 9,1939, filed a eountcr-mcition 
for summary judgment supported by the affidavit sought 
to be stricken. i 

Rule 56 of the Rules of Civil Procedure provides for sum¬ 
mary judgment both in favor of the claimant and the 
64 defending party, and outlines the procedure to be 
followed. 

Paragraph (e) of the rule deals with affidavits and defi¬ 
nitely provides that “supporting and opposing affidavits 
shall be made on personal knowledge, shall set forth §uch 
facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to;the 
matters stated therein.” 

The plaintiff, by her affidavit, undertakes to construe; the 
resolution of November 8, 1930 by alleging circumstances 
surrounding its adoption. She states that she and her 
brother and sisters, as members of the Board of Directors, 
assumed the management of the business after the father’s 
death and, due to their lack of knowledge of the business 
and their inexperience, costly mistakes were made and 
certain substantial losses incurred. That because of these 
losses there was frequent discussion of a corporate policy 
intended to save to all concerned the value of their I in¬ 
heritance. That is was finally decided to sell or other¬ 
wise realize on real estate not actively used or needed in 
the business and distribute the proceeds from such salcj or 
sales to redeem preferred stock so that such assets would 
be removed from the hazards of the lumber business ;pid 
the dangers of loss through improper and inexperienced 
management. That all were in agreement that Squares 
numbered 415 and 439 could and should be sold and tile 
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proceeds distributed in partial liquidation to the stock¬ 
holders in redemption of preferred stock. 

It is alleged that the resolution of November 8, 1930 was 
at the time intended by all of the Directors as a step in 
an orderly process of liquidation and an exercise of the 
right to redeem preferred stock contained in the charter, 
and was intended also to make final disposition of the pro¬ 
ceeds of the sale of Squares 415 and 439. 

65 That subsequent to the passage of the November 
8, 1930 resolution and on December 13, 1930, the 

plaintiff was appointed a member of an executive commit¬ 
tee which caused an independent audit of the accounts of 
the business to be made, and that, as a result of the auditor’s 
report, the committee recommended a policy of liquidation 
to be put in effect and expressed the conclusion that it 
was the intent of said William A. Wimsatt, as evidenced 
by his will, that an orderly liquidation of the business be 
followed rather than any endeavor to expand it. That this 
report was adopted by the Board of Directors. 

The affidavit further alleges that on March 1, 1931, in 
partial compliance with the said resolution of November 8, 
1930, the defendant corporation borrowed $37,500 and with 
the proceeds redeemed its preferred stock on a pro rata 
basis and later borrowed the sum of $64,500, secured by 
deed of trust on Squares numbered 415 and 439, with a 
portion of which it paid off and refunded the previous loan 
of $37,500. That the resolutions of November 18, 1935 and 
April 25, 1936 (see affidavit of G. P. Lohr in support of 
defendants’ motion for summary judgment), redeeming 
preferred stock, were not intended to have and did not 
have any connection whatever with the resolution of No¬ 
vember 8, 1930. That the resolution of November 8, 1930 
was never rescinded or revoked, and that the resolution 
of July 30, 1938 was adopted over her protest. 

A corporation must act by and through its agents, di¬ 
rectors or trustees because it can act in no other way. Its 
intention can onlv be learned bv the language of its re- 
corded acts. The resolution of November 8,1930 is couched 
in plain and unambiguous language and therefore 

66 must be treated as the exclusive medium of ascer¬ 
taining the purpose for which it was adopted as the 
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act of the corporation. Therefore, parol testimony isi in¬ 
admissible to alter, vary or contradict its terms. 

The affidavit of plaintiff is offered for the purposej of 
showing that at the time the resolution was adopted, the 
Board of Directors intended it as an exercise of the option 
to redeem the preferred stock and, therefore, a binding 
contract of the corporation to redeem. This affidavit wcjuld 
alter and vary the terms of the original resolution j by 
making it resolve that whenever Squares 415 and 439 are 
sold and payment received therefor, “an amount of pre¬ 
ferred stock be paid off equal to the net proceeds received 
from this property.” This can not be done by parol evi¬ 
dence. | 

The affidavit does not meet the requirements of Rjule 
56 (c) because it does not “set forth such facts as would 
be admissible in evidence.” In such case a motion to strike 
is the proper remedy. 

The motion to strike the affidavit of the plaintiff is sus¬ 
tained. 

0 R LUHRING j 

Justice. ! 


January 24th, 1940. 


67 Order Striking Plaintiff’s Affidavit 

Filed February 16 1940 I 

* * # ; 

Upon consideration of the defendant’s motion to strike 
plaintiff’s affidavit filed December 9, 1939, and, after argu¬ 
ment of counsel, it is, by the Court, this 16" day of Febru¬ 
ary, 1940, 

ADJUDGED AND ORDERED that said motion be, aqd 
it is hereby, sustained, and said affidavit be, and it is hereby 
stricken. 

By the Court: 

0 R LUHRING 

Justice. 


i 


i 


i 
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6S Motion for Leave to File Affidavit. 

Filed February 16 1940 
■* * * 

Couies now the plaintiff in the above-entitled cause, by 
her attorneys, and moves the Court for leave to file the 
attached Affidavit in support of her motion for summary 
judgment and in opposition to the defendant’s like motion. 

HOGAN & HARTSON 

by NELSON T. HARTSON 

HOWARD BOYD 
Attorneys for Plaintiff. 

Leave granted. 

2/16/40 

LUHRING—J. 


69 Affidavit of E. Margery Fox 

Filed February 16 1940 

* * * 

District of Columbia : ss 

I, E. MARGERY FOX, being first duly sworn on oath, 
depose and say: 

I am a daughter of the late William A. Wimsatt, who 
died February 7, 1929, leaving a last will and testament 
under the terms of which his seven children were each given 
in trust a one-seventh interest in the common stock of 
Johnson & Wimsatt, Inc. The trust being terminated, dis¬ 
tribution of the common stock has now been made. Sub¬ 
stantially all of the preferred stock had previously been 
given to the children in equal shares by my father about 
six years before his death. The corporation had been 
organized in 1923 for the purpose of carrying on a lumber 
business in the District of Columbia, which for more than 
forty years prior thereto had ben conducted by William 
A. Wimsatt. Virtual ownership of the business having 
passed to my brothers and sisters and myself upon my 
father’s death, we all were elected to the Board of Di¬ 
rectors in 1929. Soon thereafter it came to our atten- 
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tion that certain losses had been incurred, including notably 
one of over $200,000, which were the result of mistajkes 
of the executive officers. Because of these losses it was 
decided that greater control over the actions of the cor¬ 
porate officers should be exercised and it was decided to 
sell or otherwise realize on real estate not activelv used 
or needed in the business and distribute the proceeds from 
such sales or other dispositions to redeem preferred stock. 

This was intended as a means to remove such I as- 
70 sets from the hazards of the lumber business and 
the dangers of loss through improper management. 

Following out this policy, the Board of Directors at a 
meeting held on July 12, 1930, upon motion of Gcnevijcve 
B. Wimsatt, one of the directors, unanimously passed the 
following resolution setting forth the policy of liquidation: 

“RESOLVED: That with a view of buying in the pre¬ 
ferred stock of this company a steady and active policy be 
pursued of liquidating such properties and assets as can 
most readily be disposed of and conveniently dispensed 
with. To this end, the officers of the company are directed, 
individually, to submit at the next regular meeting of the 
Board, detailed written programs for the carrying out of 
this resolution. The officers are also directed to confer 
among themselves and to submit one joint plan incorporat¬ 
ing such particulars as all the officers agree upon.” 

All the directors and officers were in agreement that 
Square 415 and also that portion of Square 439 owned by 
the corporation, being Lots 4, 5, 6, 7, 8 and 803 thereof, 
(hereinafter referred to as the Georgia Pine property), 
then under condemnation by the District of Columbia, could 
and should be sold or otherwise disposed of and the pro¬ 
ceeds of such disposition distributed in partial liquidation 
to the stockholders in redemption of preferred stock. 

On November 8, 1930, therefore, the Board of Directors 
unanimously passed the following resolution: 

“RESOLVED: That when payment has been received 
by the company for Squares =415 and #439, being the pro¬ 
perty condemned by the District Government, an amount 
of preferred stock be paid off equal to the net proceeds 
received from this property.” 

The corporation did not own all of Square 439 and the 
words in the preceding resolution, “being the property 
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condemned by the District Government,” therefore, were 
used and intended by all of the directors to designate that 
portion which was owned. The Board of Directors did not 
understand or intend that the redemption of the stock pro¬ 
vided for in the resolution should be confined to a payment 
received as a result of the condemnation proceedings, but 
it was intended and understood by the Board of Directors 
as a step in an orderly process of liquidation, and an ex¬ 
ercise of the right to redeem preferred stock con- 
71 tained in the corporate charter. The resolution was 
intended also to make a final disposition of the 
proceeds received from the District of Columbia whether 
by award of a condemnation jury, or agreement to sell at 
a compromise price, or by any other method of disposing 
of the property to the District of Columbia. 

On December 13, 1930, I was appointed a member of the 
Executive Committee of which Genevieve B. Wimsatt was 
Chairman, and Dorothy W. Hughes, also a director, was 
the other member. The executive Committee caused a care¬ 
ful audit of the accounts of the business to be made bv in- 
dependent auditors who had the duty to inform the Board 
of the exact condition of the business and to make recom¬ 
mendations as to safeguards to be installed for the pro¬ 
tection of those having an interest in the business. As a 
result of the auditor’s report, the Committee recommended 
a policy of liquidation to be put into effect, and also ex¬ 
pressed its conclusion that it was the intention of 'William 
A. Wimsatt, as evidenced by his will, that an orderly 
liquidation of the business be followed. The recommenda¬ 
tions contained in the Committee’s report were adopted 
bv the Board of Directors of the corporation on Julv 
13, 1931. 

In contemplation of the disposition of the Georgia Pine 
property, and in partial compliance with the said resolu¬ 
tion of November 8, 1930, on March 1, 1931, the defendant 
corporation borrowed $37,500 from the National Metro¬ 
politan Bank and with the proceeds of said loan redeemed 
its preferred stock on a pro rata basis. Thereafter, the 
defendant corporation borrowed $64,500 secured by a deed 
of trust to said property and with a portion of the proceeds 
of said loan paid off and refunded the previous loan of 
$37,500. The interest which the corporation paid on the 
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loan to the National Metropolitan Bank was carried on the 
books of the corporation as an “unusual expense”. Under 
date of February 13, 1932, in a report approved by the 
Board of Directors, the treasurer of the corporation, ]^lr. 
IT. M. Grimes, reported in Paragraph 3, page 2 thereof the 
following: 

“the unusual expenses referred to above were interest 
on five per cent call of preferred stock paid in contem¬ 
plation of the sale of Square 415 and part of Square 4j39, 
amounting to $1,406.25, etc. * * *” 

72 Thereafter, in a subsequent report dated Febru¬ 
ary 17, 1934, the Treasurer disclosed payment! of 
$2,200 for “interest on money for preferred stock callecj”. 

The resolutions of the Board of Directors of November 
18, 1935, and April 25, 1936, redeeming preferred stcjck 
were not intended to have and did not have any connection 
whatever with the resolution of November 8, 1930, set¬ 
ting aside the Georgia Pine property or the proceeds 
thereof as a fund to redeem preferred stock. The shid 
resolutions of 1935, and 1936, called for redemption Put 
of earnings or profits of the business and were made jin 
due course without reference to the policy of liquidation 
hereinbefore described. During this period the proceed¬ 
ings involving the condemnation of the Georgia Pine prop¬ 
erty by the District were still in progress, but the actiial 
sale to the District did not occur until 1938. 

■ 

Before the passage of the resolution of November! 8, 
1930, the corporation had rejected an award by the jury in 
the condemnation proceedings in the amount of $105,797-90 
for the Georgia Pine property, said award having been 
made on February 19, 1930, and an appeal in the Unitied 
States Court of Appeals for the District of Columbia had 
been pending since that date and was still pending at the 
date of the adoption of the resolution. During the pro¬ 
ceedings for condemnation of the property, negotiations 
with the District of Columbia for a sale at a com¬ 
promise price were instituted by the corporation and car¬ 
ried on principally by George E. Sullivan, its attorney. 
The Court of Appeals reversed the award allotting only 
$105,797.90 for the property and directed a new trial |to 
determine the fair value thereof. Thereafter, at the new 
trial a verdict of $294,874.S7 was entered on November 20, 
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1931. On December 10,1931, the District Commissioners dis¬ 
missed the proceedings and the corporation appealed to 
the United State Court of Appeals for the District of Co¬ 
lumbia, and during the pendency thereof continued its 
negotiations with the District of Columbia for a sale at 
a compromise price. 

On December 21, 1932, while the Company’s appeal 
was still pending, the Board of Directors of Johnson & 
"YVimsatt, Inc., unanimously adopted the following resolu¬ 
tion : 

73 “RESOLVED: That the proper officers of this 
corporation are authorized, at their discretion, to 
sign a letter written by F. A. Johnson and George E. Sul- 
limn, to the D. C. Commissioners, or others, agreeing to 
accept a certain price for the property belonging to the cor¬ 
poration, consisting of Square 415 and part of Square 439.” 

On December 29, 1933, after the corporation’s appeal had 
been rejected by the Court of Appeals, George E. Sullivan, 
the attorney of the corporation, wrote to the Chairman of 
the Board of Commissioners of the District of Columbia 
stating that his client, Johnson & Wimsatt, Inc., “will not 
decline to entertain negotiations bv your Board for the 
purchase of my client’s land”, etc. 

In connection with the further and continued negotiations 
in May, 1935, for the sale of the Georgia Pine property 
to the District of Columbia, George E. Sullivan, attorney 
for the corporation, prepared and made use of a mem¬ 
orandum, Paragraph 5 of which read as follows: 

“5. Pretended Abandonment of Inclusion of Area owned 
by Johnson & Wimsatt, Inc.—The decision of the Comp¬ 
troller General of August 20,1934, and the references given 
by him in support thereof, clearly show that there has been 
no abandonment of the congressional intention to em¬ 
brace the area owned by Johnson & Wimsatt, Inc., in the 
site for the Jefferson Junior High School. And vet the 
former District Commissioners obtained permission to 
abandon the condemnation proceeding relating to said 
area, by reason of their having ‘announced an abandon¬ 
ment of the project, so far as this property is concerned.’ 
(G2 App. D. C. 239). This is a clear breach of faith, which 
unwarrantlv keeps the Johnson & Wimsatt property under 
a cloud of Government taking.” 
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Iii August, 1935, the corporation authorized the sending 
of a letter to the Commissioners of the District of Co¬ 
lumbia, asking their aid in bringing about a purchase;of 
the property. 

In April, 1938, when the sale of the Georgia Pine prop¬ 
erty was about to be consummated, I learned for the first 
time that an effort would be made by the officers of t \le 
corporation to pursuade the members of the Board |of 
Directors to agree to rescind and revoke the resolution ;of 
November 8, 1930, and permit the proceeds from the sale 
to be used in the business instead of for the purpose of 
redeeming preferred stock. \V. K. Wimsatt, the Com¬ 
pany’s President, stated he was going to have the 
74 said resolution rescinded and revoked and I wgs 
advised bv Genevieve B. Wimsatt that a conference 

* i 

of all the beneficiaries was to be called for the purpose of 
obtaining unanimous consent. Such a conference whs 
never held and I was informed that the Board would 
proceed to rescind and revoke the resolution, with or with¬ 
out mv consent. 

* 

At no time until November, 1938, when a letter frojm 
George E. Sullivan, the Company’s attorney, was read at 
a meeting of the Board of Directors did the plaintiff evbr 
hear any intimation from the attorney of the Company pr 
from any of the directors or officers thereof, or learn from 
any acts of the Company, that the resolution of Novem¬ 
ber 8, 1930, was only applicable to the redemption of pre¬ 
ferred stock in the event condemnation proceedings of more 
than five years before had resulted in an award for tlie 
property as distinguished from a compromise price paid 
while the cloud of condemnation or government taking still 
hung over the property. 

From the time of its passage, the resolution of November 
8, 1930, was regarded by all of the Board members as a 
final disposition of the proceeds of sale, until nearly eight 
years later when, upon recommendation of the attorney 
for the corporation, the Board, over the protest of plaintiff, 
passed a resolution endeavoring to place an entirely dif¬ 
ferent and erroneous construction on it. 

The resolution of November S, 1930, was never revoked 
or rescinded. However, at a meeting of the Board which 

i 

i 

i 
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I attended on July 30, 1938, the following resolution was 
adopted over my protest and objection: 

“RESULTED,—following, and in consequence of, ques¬ 
tion raised by one of the members of the Board as to the 
proper interpretation and effect of resolution adopted by 
the Board November 8, 1930, that (1) it had no relation 
to net proceeds that might be derived otherwise than 
through the then pending condemnation proceedings, which 
were later abandoned, (2) it constituted merely an au¬ 
thorization by the Board to the proper officers of the cor¬ 
poration, as to the application of funds from said con¬ 
demnation proceedings if and when received, (3) such au¬ 
thorization was subject to any later action that the Board 
might take, and (4) this Board hereby directs the officers 
of the corporation not to apply any funds of the corpora¬ 
tion, from whatever source derived, toward the redemption 
or retirement of any preferred stock, unless and until this 
Board so provides in a resolution hereafter adopted.” 

In objecting and protesting to the passage of the 
75 foregoing resolution I read a brief statement to the 
other members of the Board and asked that time 
be given for a discussion before the resolution was voted 
on. My motion for time was not granted and my protest 
not recorded. In January, 1939, I was voted off the Board 
of Directors. 

E. MARGERY FOX 

Subscribed and sworn to before me this 13th day of 
February, 1940. 

CATHERINE F. DOLAN 

(Seal) Notary Public, 1). C. 


76 Order 

Filed February 16 1940 

* • * 

This cause came on to be heard on the defendant’s oral 
motion to strike the affidavit of E. Margery Fox, plaintiff 
herein, and in consideration thereof, it is this 16" day of 
February, 1940. 
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ADJUDGED, ORDERED AND DECREED that! the 
said motion to strike the affidavit be and the same is hereby 
granted, and the said affidavit is ordered stricken. 


0 R LUHRING 

Justice 


77 Judgment 

Filed February 16 1940 j 

* # # ; 

This case coming on to be heard on defendant’s motion 
for summary judgment, supported by affidavit, and plain¬ 
tiff’s counter motion for summary judgment, it is this, 16" 
dav of February, 1940, 

ADJUDGED, ORDERED AND DECREED that plain¬ 
tiff’s counter motion for summary judgment be and it is 
hereby overruled, and 

That defendant’s motion for summary judgment be land 
it is hereby granted, and judgment is hereby entered;for 
defendant, and the complaint herein is dismissed with 
costs. 

O R. LUHRING 

Justice 


78 Notice of Appeal ! 

Filed March 7 1940 
* * # 

Notice is hereby given this 7th day of March, 1940, that 
E. Margery Fox, plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 16th day of Feb¬ 
ruary, 1940 in favor of defendant against said plaintiff 

HOGAN & HARTSON j 

HOWARD BOYD j 

Attorney for plaintiff 


Memorandum. 

March 7 - 1940. 

Cost Bond ($250.00) on appeal filed. I 

i 

! 
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79 Statement of Points 

Filed March 27 1940 

# # * 

1. The Court erred in striking the affidavit of E. Margery 
Fox filed on December 9, 1939. 

2. The Court erred in striking the affidavit of E. Margery 
Fox filed on February 16, 1940. 

3. The Court erred in holding that defendant corpora¬ 
tion received no payment for Squares 415 and 439 within 
the meaning of the Resolution of November 8, 1930. 

4. The Court erred in holding that the affidavits of E. 
Margery Fox filed on December 9, 1939, and February 16, 
1940, tended to alter or vary the terms of the Resolution 
of November 8, 1930. 

5. The Court erred in overruling plaintiff’s motion for 
summary judgment. 

6. The Court erred in granting the defendant’s motion 
for summary judgment and in entering judgment thereon 
dismissing the amended complaint. 

HOGAN & I1ARTSON 

Bv NELSON T. HARTSON 

HOWARD BOYD 
Attorneys for Plaintiff 


80 Motion to Strike Item 5 of the Counter- 

Designation of Record 

Filed April 9 1940 

# # 


Comes now the plaintiff in the above-entitled cause, by 
her attornevs below named, and moves the Court to strike 
item 5 of the counter-designation and to instruct the Clerk 
to exclude from the record on appeal the so-called opinion 
mentioned in said item, and for reason therefor says: That 
said item 5 does not trulv disclose what occurred in the 
District Court, in that said item purports to be the opinion 
of the Court, whereas in truth and in fact, said item 
was not prepared by the Court but was drafted by George 
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E. Sullivan, Esquire, Attorney for Defendant, and majiled 
by him to Mr. Justice O’Donoghue, who heard the mo¬ 
tion, with the request that the same be adopted by- the 
Court, but said item was not signed by the Court, ;nor 
adopted by it, and the same is not part of the record, j 

HOGAN & HARTSON 

I 

Bv NELSON T. HARTSOJf 

HOWARD BOYD 
Attorneys for Plaintiff 


81 Answer to Motion to Strike Item 5 of Counter- j 

Designation of Record j 

Filed April 12 1940 | 

| 

* # * 

Comes now defendant by its attorneys, George E. Sul¬ 
livan and William E. Leahy, and for answer to the motion 
herein respectfully shows: 

1. That the paper plaintiff wants stricken constitutes 
the transcript of the oral opinion delivered by Mr. Justice 
O’Donoghue at the close of the hearing on the motion to 
dismiss, etc., April 26, 1939. Mr. Justice O’Donoghue’s 
opinion was partly reported in shorthand by the under¬ 
signed George E. Sullivan; in addition full notes giving 
the substance of his opinion were made at the time by: the 
undersigned William E. Leahy and by William J. Hughes, 
Jr., associated with the said William E. Leahy, all of wjiom 
united in dictating immediately to a stenographer the 
transcript of Mr. Justice O’Donoghue’s opinion plaintiff 
now wants stricken. The following day the said George E. 
Sullivan and William J. Hughes, Jr., presented the said 
transcript to Edmund L. Jones, Esquire, of Messrs. Hogan 
& Ilartson, plaintiff’s attorneys, and went over the ward¬ 
ing of the transcript with Mr. Jones at considerable length. 
Defendant’s attorneys do not claim that the said transcript 
represents word for word the statement of Mr. Justice 
O’Donoghue, but do claim that the said transcript does 
truly disclose what occurred in Mr. Justice O’Donoghue’s 
court, and further say that when presented with the said 
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transcript and at the conference above referred to Mr. 
Edmund L. Jones agreed that the said transcript fairly 
disclosed what had occurred. As a result of the said 
conference and with the agreement of the said Edmund 
L. Jones, defendant’s attorneys thereupon forwarded the 
said transcript to Mr. Justice O’Donoghuc by a letter dated 
April 27, 1939, which is attached hereto, marked Exhibit 
1, and made a part hereof. 

82 2. Plaintiff’s attorney, Edmund L. Jones, Esquire, 

having agreed at the time that the said transcript 
represented a fair report of Mr. Justice O’Donoghue’s oral 
opinion, plaintiff’s attorneys cannot now change their posi¬ 
tion, and the said transcript is properly a part of the 
record on appeal as it discloses what occurred in the Dis¬ 
trict Court and gives the reasons for Mr. Justice O’Don- 
oghue’s decision. The fact that Mr. Justice O’Donoghue 
did not sign it is immaterial and does not make it any the 
less a report of what occurred. 

The motion should be denied. 

GEO. E. SULLIVAN 
WILLIAM E. LEAHY 
Attorneys for Defendant. 

Washington, D. C., ss: 

I, George E. Sullivan, being first duly sworn, depose 
and say that the matters and things above stated are true 
to the best of my knowledge, information and belief. 

GEO. E. SULLIVAN 


Subscribed and sworn to before me this lltli day of 
April, 1940. 


MARIE M. FENTRESS 
Notary •public in and for the 
District of Columbia 


(Seal) 
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S3 Exhibit 1. 

Filed April 12 1940 

April 27tli 19391 

lion. Daniel AY. O’Donoghue, 

District Court of the U. S., 

For the District of Columbia, 

4th & D Streets, N. W. 

Washington, D. C. 

j 

Dear Justice O’Donoghue: 

Re: Fox vs Johnson & Wimsatt, Inc., 
et al. — No. 1277. 

I enclose herewith transcript of oral opinion delivered in 
this case which we have written out from my own short¬ 
hand notes and the notes of Air. Leahy and Mr. Hughes. 
We have given a copy of this transcript to Mr. Edmund 
L. Jones representing the plaintiff. 

In view of the length of time allowed the plaintiff to 
file an amended complaint, it has occurred to us that it 
would be helpful to everyone concerned, and to the Court 
itself, to have of record in the case an indication of the 
grounds upon which Your Honor ruled. 

Very sincerely, 

GEO. E. SULLIVAN 

GES :MO 

Enc. i 


i 


i 
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84 Memorandum 

April 15 1940 

Time for filing record in the Court of Appeals extended 
to and including May 15,1940. 


Order Denying Motion to Strike Item 5 of Counter- 

Designation 

Filed May 6 1940 

# # # 

Upon consideration of the motion of plaintiff to strike 
Item 5 of the Counter-Designation herein, and of the an¬ 
swer filed thereto, it is, by the Court, this 6tli day of May 
1940, Adjudged and Ordered that said motion be, and it 
is, hereby denied. 

DANIEL W. O’DONOGHUE 

Justice. 


85 Designation of Record 

Filed March 27 1940 
# # * 

The Clerk will please include the following in the tran¬ 
script of record to be certified to the United States Court of 
Appeals for the District of Columbia, in the above-entitled 
cause: 

1. Amended complaint filed June 23,1939. 

2. Answer to amended complaint filed August 9, 1939. 

3. Defendant’s motion for summary judgment filed No¬ 
vember 21,1939. 

4. The affidavit of G. P. Lohr filed November 21, 1939. 

5. Plaintiff’s counter motion for summary judgment filed 
December 9, 1939. 

6. The affidavit of E. Margery Fox filed December 9,1939. 

7. Defendant’s motion filed December 20, 1939, to strike 
the affidavit of E. Margery Fox filed December 9, 1939. 
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8. Memorandum opinion of the Court filed January 24, 
1940, sustaining defendant’s motion to strike the affidavit 
of E. Margery Fox. 

9. Motion filed February 16, 1940, for leave to file! affi¬ 
davit, and Court’s action noted thereon. 

10. Order of Court filed February 16, 1940, striking! the 
affidavit of E. Margery Fox filed December 9, 1939. 

11. Affidavit of E. Margery Fox filed February 16, 1940. 

12. Order of Court filed February 16, 1940, striking affi¬ 
davit of E. Margery Fox filed the same day. 

13. Judgment filed February 16, 1940. 

14. Notice of appeal filed March 7, 1940. 

15. Statement of Points filed March 27, 1940. i 
86 16. This designation. 

HOGAN & HARTSON 
Bv NELSON T. ITAKTSON 
HOWARD BOYD 
Attorneys for Plaintiff 


A copy of the foregoing Designation of Record was! this 
27th day of March, 1940, mailed to William E. Leahy, jEsq., 
Shoreham Building, Washington, D. C., defendant’s at¬ 
torney of record. i 


HOWARD BOYD ! 

. i 

87 Counter-Designation of Record. 


Filed April 6 1940 
# # # 

! 

The Clerk will please include in the transcript of record 
designated by plaintiff upon her appeal the following ad¬ 
ditional items: 

1. Original complaint filed Jan. 11, 1939. 

2. Motion to dismiss such complaint filed March 1, 1939, 
by Dorothy W. Hughes. 

3. Memo, that Johnson & Wimsatt, Inc., joined ini such 
motion April 27, 1939. 

4. Order of April 27, 1939 dismissing such complaint, 

with leave to amend. \ 

5. Copy of opinion filed May 2, 1939 as an exhibit, j 
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6. Memo, of final dismissal on June 23, 1939, upon plain¬ 
tiff’s motion, as to all defendants except Johnson & Wim- 
satt, Inc. 

GEO. E. SULLIVAN 

WILLIAM E. LEAHY 
Attorneys for Johnson <& Wim- 
satt, Inc. 

Copy of the foregoing served, this 6th day of April, 1940, 
upon Hogan & Hartson, attorneys for plaintiff. 

GEO. E. SULLIVAN 
Of counsel for Johnson c0 I Vim- 
sat t, Inc. 


SS Additional Counter-Designation. 

Filed May 3 1940 

« # * 

The Clerk will please include in the transcript of record 
the following additional items: 

1. Motion of plaintiff to strike Item 5 of Counter-desig¬ 
nation. 

2. Answer of defendant to said motion, including jurat 
and exhibit. 

3. Order denying said motion. 

GEO. E. SULLIVAN 

WILLIAM E. LEAHY 

Attorneys for Johnson <& Wim- 
satt , Inc. 

Copy of the foregoing served, this 3rd day of May, 1940, 
upon Hogan & Hartson, attorneys for plaintiff. 

GEO. E. SULLIVAN 
Of counsel for Johnson <£ Wim- 
satt, Inc. 
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89 District Court of the United States for the 

District of Columbia 

| 

United States of America, 

District of Columbia, ss: 

\ 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 88, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 1277, Civil Acjtion, 
wherein E. Margery Fox is Plaintiff and Johnson & Wim- 
satt, Inc., a corporation, et ah, are Defendants, as the ^ame 
remains upon the files and of record in said Court. 

In Testimony 'Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of May, 1940. 

C E STEWART, 

(Seal) Clerk. 

90 Endorsed: United States Court of Appeal^ for 
the District of Columbia Filed May 17 1940 Joseph 

W. Stewart, Clerk. 

i 

! 

In the United States Court of Appeals for the District 

of Columbia 

j 

ao. ibu i 

i 

E. Margery Fox, Appellant , 


-vs- 

i 

i 

i 

Johnson & Wimsatt, Inc., Appellee. 
Assignment of Errors and Designation of Record 


Comes now the appellant, by her attorneys, and says; that 
the errors of the lower court for which she prosecute^ this 
appeal are as follows: 

1. The court erred in striking the affidavit of E. Margery 
Fox filed on December 9, 1939. 

2. The court erred in striking the affidavit of E. Margery 
Fox filed February 16, 1940. 
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3. The court erred in holding that defendant corporation 
received no payment for squares 415 and 439 within the 
meaning of the resolution of November 8,1930. 

4. The court erred in holding that the affidavits of E. 
Margery Fox filed on December 9, 1939 and February 16, 
1940 tended to alter or vary the terms of the resolution of 
November 8, 1930. 

5. The court erred in overruling plaintiff’s motion for 
summary judgment. 

G. The court erred in granting the defendant’s motion 
for summary judgment and in entering judgment thereon 
dismissing the amended complaint. 

The following portions of the record, and no others, are 
necessary for the consideration of the questions raised by 
the above assignment of errors, and said portions are there¬ 
fore designated to be printed: 

1. Amended complaint filed June 23, 1939. 

2. Answer to amended complaint filed August 9, 1939. 

3. Defendant’s motion for summary judgment filed No¬ 
vember 21, 1939. 

4. The affidavit of G. P. Lohr filed November 21, 1939. 

5. Plaintiff’s counter-motion for summary judgment filed 

December 9, 1939. 

91 6. The affidavit of E. Margery Fox filed December 

9, 1939. 

7. Defendant’s motion filed December 20, 1939 to strike 
the affidavit of E. Margery Fox filed December 9, 1939. 

8. Memorandum opinion of the court filed January 24, 
1940 sustaining defendant’s motion to strike the affidavit 
of E. Margery Fox. 

9. Motion filed February 1G, 1940, for leave to file affi¬ 
davit, and the court’s action noted thereupon. 

10. Order of court filed February 16, 1940, striking the 
affidavit of E. Margery Fox filed December 9, 1939. 

11. Affidavit of E. Margery Fox filed February 16, 1940. 

12. Order of court filed February 16, 1940 striking affi¬ 
davit of E. Margery Fox filed the same day. 

13. Judgment filed February 16, 1940. 

14. Notice of appeal filed March 7, 1940. 
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I 

i 

15. This assignment of errors and designation of jpor- 
tions of the record to be printed. 

NELSON T. HARTSON 
HOWARD BOYD 
Attorneys for Appellant 

Receipt of a copy of the foregoing is acknowledged this 
16th day of May, 1940. 


WM. E. LEAHY 
GEO. E. SULLIVAN 
Attorneys for Appellee 


92 Endorsed: United States Court of Appealsj for 
the District of Columbia Filed May 20 1940 Joseph 
W. Stewart, Clerk. 


In the United States Court of Appeals for the 
District of Columbia 


No. 7677 

E. Margery Fox, Appellant , 


vs. 


Johnson & Wimsatt, Inc., Appellee. 

i 

Additional Designation for Printing Record. 

Comes now appellee, by its attorneys, and designates for 
printing the following additional parts of the transcript 
which it deems material: 

1. Original complaint (Trans. 1-18). 

2. Motion to dismiss original complaint (Trans. 19, j 21, 
22, 23, 24, 25, and 26), omitting from the paper the motion 
to strike complaint, the motion to strike parts of com¬ 
plaint, and the motion for more definite statement. 

3. Memorandum of joinder by Johnson & Wimsatt, Inc., 
on April 27, 1939, in aforesaid motion to dismiss (Trans. 
26). 

4. Memorandum of order entered April 27, 1939 sus¬ 
taining motion to dismiss, with leave to plaintiff to amend 
within 60 days (Trans. 27). 

5. Oral opinion of Court (Trans. 27-29). 

6. Exhibits to affidavit of G. P. Lohr (Trans. 43-51 )J 
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7. Plaintiff’s motion to strike from defendant’s counter¬ 
designation oral opinion of Court (Trans. 80). 

8. Defendant’s answer to said motion, with jurat and 
exhibit (Trans. 81-83). 

9. Order of May 6,1940 denying motion to strike (Trans. 
84). 

10. This designation. 

Sd. WILLIAM E. LEAHY 
Sd. GEO. E. SULLIVAN 

Attorneys for appellee. 

Receipt of a copy of the foregoing is acknowledged this 
20 day of May, 1940 

Sd. HOWARD BOYD 

Attorney for appellant. 

Endorsed on cover: No. 7677 Fox, Appellant, vs. John¬ 
son & Wimsatt, Inc. United States Court of Appeals for 
the District of Columbia Filed May 14, 1940 Joseph W. 
Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1940. 

No. 7677. 


E. MARGERY FOX, 

Appellant, 

vs. 

JOHNSON & WIMSATT, INC., a corporation, 

Appellee. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

i 

i 

i 

This is a suit to compel the appellee corporation, 
hereinafter called the defendant, to specifically perform 
its contract to redeem a certain portion of its out¬ 
standing preferred stock held by the appellant, here¬ 
inafter called the plaintiff, or, in the alternative, tb 
pay to the plaintiff the amount to which she would 
have been entitled upon a pro rata redemption of thb 
preferred stock in accordance with the contract. (R. 
26.) The District Court possessed jurisdiction under 
Title 18, Sections 43, 44, and 101 of the D. C. Codb. 
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This Court has appellate jurisdiction by virtue of Title 
18, Section 26 of the D. C. Code. 


Statement of the Case. 

Plaintiff seeks by this action to require the defend¬ 
ant corporation to specifically perform its contract to 
redeem a certain portion of its outstanding preferred 
stock, or in the alternative, to pay to her the amount to 
which she would have been entitled had the stock been 
redeemed. 

Plaintiff's amended complaint sets forth that the 
defendant is a corporation organized under the laws 
of the State of Delaware for the purpose of carrying 
on a lumber business in the District of Columbia; 
that plaintiff is the owner of a large block of preferred 
and common stock; that by virtue of the law of Dela¬ 
ware and a provision of its charter, the defendant was 
possessed of an option to redeem its preferred stock 
at One Hundred Dollars per share at any time after 
five years from the time of issuance thereof, at such 
time and place and in such manner as the Board of Di¬ 
rectors should determine; that following the expiration 
of the prescribed five year period, the defendant cor¬ 
poration by a resolution unanimously adopted by its 
Board of Directors, exercised its option with respect 
to a certain portion of the outstanding preferred stock; 
that after a partial compliance with the resulting con¬ 
tract, the defendant corporation defaulted. (R. 26.) 

The defendant corporation answered the amended 
complaint. (R. 30.) Thereafter defendant filed a motion 
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i 


for summary judgment disputing the legal effect and 

i 

the interpretation of the resolution mentioned and 
denying certain material facts in plaintiff’s amended 
complaint. This motion defendant supported by an 
affidavit. Plaintiff responded with a counter-motion 
for summary judgment and filed an affidavit elaborat¬ 
ing on the allegations of the amended complaint. (R. 
43.) Plaintiff’s affidavit was later supplanted by 
more comprehensive one. (R. 56.) 


Notwithstanding the issues raised by plaintiff’s al¬ 
legations that defendant had exercised its option, and 
that the contract had been partially performed, the 
lower court struck out plaintiff’s affidavit detailing 
the facts which would clearly establish these allega¬ 
tions, and then, without proof on these issues, granted 
defendant's motion for summary judgment and thus 
denied plaintiff all opportunity to establish her carie, 
either by affidavit or trial. (R. 56, 62, 63.) 


Summary of Argument. 

The relationship between the defendant corporation 
and its stockholders is contractual and in this case 
the defendant corporation was invested with an op¬ 
tion to redeem the preferred stock. | 

The defendant corporation exercised its option to 
redeem the plaintiff’s stock. 


! 

The resolution adopted by the corporation in exer¬ 
cise of its option was not designed to limit the redemp- 


I 
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tion of stock to funds received from the award of a 
condemnation jury. 

The resolution adopted by the corporation in exer¬ 
cise of its option was not intended as a mere expression 
of policy subject to change by the corporation upon re¬ 
consideration. 

Summary judgment is inapplicable where a genuine 
issue of fact exists and such a judgment may not bo 
used to deprive a litigant of a full hearing. 

Lower Court erred in striking plaintiff’s affidavit. 


ARGUMENT- 

The relationship between defendant corporation 
and its stockholders is contractual investing defend¬ 
ant with an option to redeem preferred stock. 

The defendant corporation was organized and exists 
under the laws of the State of Delaware. The corpora¬ 
tion laws of that State provide in chapter 65, section 
27 that a corporation may redeem all or any part of 
its preferred stock at such time and price, and other¬ 
wise as shall be stated in its certificate of incorpora¬ 
tion. Pursuant to the authority contained in that chap¬ 
ter, the following provision was written into the cer¬ 
tificate of incorporation of the defendant, and appears 
in article 4, paragraph 3 thereof: 

“Said preferred stock shall be subject to re¬ 
demption at One Hundred Dollars ($100.00) per 
share at any time after five years from the date 
of the issue thereof, at such time and place and 
in such manner as the Board of Directors shall 
determine.’’ (R. 27.) 
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The rights and duties of a corporation and its stock- 

i 

holders are determined by the provisions of the cor¬ 
poration’s charter and the relationship created, 
especially in reference to the redemption of stock, is a 
contractual one. Yoakam v. Providencc-Biltmore 
TIotcl Company, 34 F. (2d) 533; Mannington v. Hock¬ 
ing Valley Ry. Co.. 183 Fed. 133; Weindenfeld r. 
Northern P. Ry. Co., 129 Fed. 305; Cohn v. Schults- 
Costlou', 229 App. Div. 174, 241 N. Y. Supp. 250; 
Hackett v. Northern Pac. Ry. Co., 30 Misc. 583, 73 N. 
Y. Supp. 1087. 

j 

The defendant corporation exercised its option to 
redeem the plaintiff’s stock. 

The defendant corporation was organized in 1923 bjy 
William A. Wimsatt to carry on a lumber business 
which, for forty years prior thereto, had been coil- 
ducted without the benefit of incorporation. (R. 27.) j 

In 1929 William A. Wimsatt died and his seveji 
children, of whom the plaintiff is one, succeeded to hi-s 
interest in the corporation and assumed control there¬ 
of through their election to the Board of Directors;. 
Thereafter the Directorate learned of huge losses 
which the corporation had suffered as a result of imj- 
prudent management, including one of $200,000. Be¬ 
cause of these losses it was decided to sell or other¬ 
wise realize on real estate not actively used or needed 

•> 

in the business and utilize the proceeds from such sales 
to redeem preferred stock. This was designed to re¬ 
move such assets from the hazards of the business. 
In pursuance of that policy, the Board of Directors on 
July 12,1930, unanimously adopted the following reso!- 
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lution looking toward the liquidation of unused assets 
of the corporation: 

“RESOLVED; That with a view of buying 
in the preferred stock of this company a steady 
and active policy be pursued of liquidating such 
properties and assets as can most readily be dis¬ 
posed of and conveniently dispensed with. To this 
end, the officers of the company are directed, indi¬ 
vidually, to submit at the next regular meeting 
of the Board, detailed written programs for the 
carrving out of this resolution. The officers are 
also directed to confer among themselves and to 
submit one joint plan incorporating such particu¬ 
lars as all the officers agree upon.” (R. 56-62.) 

At the time of the adoption of the resolution just 
quoted, the corporation owned certain real estate in 
the District of Columbia, described for the purposes 
of taxation as Square 415 and Lots 4, 5, 6, 7, 8 and 803 
of Square 439. This land was then the subject of ex¬ 
tended condemnation proceedings brought by the Dis¬ 
trict of Columbia. (R. 27.) The Directors, feeling that 
the land just described was one asset which could be 
disposed of in pursuance of the corporate policy of 
liquidation of unused assets adopted the following 
resolution: 

“RESOLVED; That when payment has been re¬ 
ceived by the Company for Squares 415 and 439, 
being the property condemned by the District Gov¬ 
ernment, an amount of preferred stock be paid off 
equal to the net proceeds received from this prop- 
erty. ,, (R. 28, 56-62.) 

At the time of the adoption of this resolution, the 
holders of all outstanding preferred stock were mem¬ 
bers of the Board of Directors, were present at the 
time of the adoption of the resolution, and voted in 
support thereof. (R. 28.) 
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Prior to the passage of this resolution the corpora¬ 
tion had rejected a jury award in the condemnation 
proceedings and an appeal was pending in this Court 
when the resolution was adopted. Thereafter this 
Court reversed the award and ordered a new trial! 
In due time a second trial was had resulting in a much 
larger award—this time unsatisfactory to the District 
of Columbia, and the District thereupon sought tq 
abandon the condemnation proceedings. The corpora^ 
tion again appealed contesting the city’s right to with-! 
draw. 


Throughout these proceedings, continued negotia¬ 
tions were had looking toward a sale of the land to the! 
District of Columbia at a compromise price. On De-! 
comber 21, 1932, the corporation unanimously adopted 
a resolution authorizing the sale of the land to thej 
District at a certain price. After this Court upheld 
the right of the District of Columbia to terminate the! 
condemnation proceedings, the corporation through its? 
attorney wrote to the Commissioners of the District! 
of Columbia inviting further negotiations. In the 
negotiations which followed, and as late as 1935, thi^ 
attorney for the corporation adverted to the still exist^ 
ant Congressional intent to expropriate the land,; 
and characterized the action of the District of Co-; 
lumbia in abandoning the condemnation proceedings 
as a ‘‘pretended abandonment”, a “clear breach ofj 
faith”, and as keeping the property “under a cloudy 
of government taking.” Negotiations with the District; 
were favorably culminated on July 30, 1938, with the 
acceptance of the corporation’s compromise offer, and 
final receipt by the corporation of $192,000 on August 
23, 1938. (R. 26-29, 56-62.) 
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Throughout the extended negotiations to sell the 
land to the District of Columbia, no effort was made by 
the corporation to relieve itself of its obligation to re¬ 
deem stock with the proceeds received from the land. 
In fact, various acts were taken by the corporation 
in recognition of its obligation and in partial fulfill¬ 
ment thereof. On March 1, 1931, the defendant cor¬ 
poration borrowed $37,500 from the National Metro¬ 
politan Bank and used the money to redeem a portion 
of the preferred stock. Later, $64,000 was borrowed 
upon security of the land in question, and used to dis¬ 
charge the prior loan. The interest on these loans was 
reported by the Treasurer of the Corporation on 
February 13, 1932, in a report approved by the Di¬ 
rectors, as “interest on a five percent call of pre¬ 
ferred stock paid in contemplation of the sale of 
Square 415 and part of Square 439 # * V’ In a sub¬ 
sequent report, dated February 17,1934, the Treasurer 
again referred to this interest as interest on money 
“for preferred stock called.” (R. 56-62.) 

Immediately upon conclusion of negotiations with 
the District of Columbia, and coincident with the ac¬ 
ceptance of the compromise price the defendant cor¬ 
poration, over plaintiff’s vigorous protest, adopted a 
self-serving resolution intended to relieve itself of the 
obligation created by the resolution of November 8, 
1930. It sought to repudiate its agreement by imput¬ 
ing two convenient interpretations to the resolution: 
(1) that it had no relation to net proceeds that might 

be derived otherwise than directlv and literallv from 

• • 

the then pending condemnation proceedings; later 
abandoned: and (2) that it constituted merely an ex- 
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pression of policy which was subject to later change 
by the Directors. 

i 

I 

It would appear too obvious to dignify with citations; 
that the defendant could not relieve itself of con+ 
tractual obligations by disavowing them through 4 
resolution adopted over the protests of the other con| 
tracting party. Consideration will, however, be given 
to the two interpretations assigned to the resolution 
of November 8, 1930, particularly since these werb 
the defenses principally urged upon the lower court, j 

Redemption of stock was not limited to funds ref 
ceived through condemnation. ; 

| 

Let consideration be first given to the assertion that 
the resolution was limited to money received from n 
condemnation award and was not applicable to money 
received from a sale. | 

This construction attributes to the Board of Direcl- 
tors of the corporation nothing short of sheer fatuity. 
It is unnecessary to recapitulate the many steps taken 
by the corporation at the time of the adoption of the 
resolution in question, to demonstrate that the Direcf 
torate was bent on liquidation of unused assets—in fact 
they adopted a resolution expressing that policy in so 
many words. (R. 45.) Yet defendant now says that 
the resolution provided for liquidation of such unused 
assets only in the event the money for the land was 
secured from the District of Columbia through the 
medium of a condemnation jury, but no such liquidal- 
tion was to be had if the money for the land was 
secured directly from the District of Columbia. Nb 
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amount of mental gymnastics can justify such a base¬ 
less distinction and the Directors obviously entertain¬ 
ed no thought of such a distinction when the resolu¬ 
tion was adopted. 

In fact, at the very time that the resolution was 

adopted the corporation was contesting in this Court 

the validitv of the condemnation award. Johnson & 
•> 

Wimsatt Inc . v. Beichclderfcr , 60 App. D. 0. 186, 50 
F. (2d) 336. Thus, the defendant would now have it 
believed that at the very time when the corporation 
was asserting in this Court that the condemnation 
award was invalid, the Directors adopted a resolution 
providing for redemption of stock confined to the pro¬ 
ceeds from that award and not to be effective in the 
absence of an award. 

It is significant that the Treasurer’s report of Feb¬ 
ruary 13, 1932, approved by the Board of Directors, 
referred to interest “paid on five percent call of pre¬ 
ferred stock paid in contemplation of the sale of Square 
415 and part of Square 439 * * (Italics supplied.) 
And that report was made and approved after the Dis¬ 
trict of Columbia had announced its abandonment of 
the condemnation proceedings. Johnson & Wimsatt , 
Inc. v. Beichclderfcr , 62 App. 1). C. 237, 66 F. (2d) 217. 
And on February 17, 1934, after this Court had upheld 
the right of the District of Columbia to abandon the 
condemnation proceedings, the corporate reports still 
referred to the “preferred stock called.” 

Furthermore, the clear import of the resolution does 
not admit of the groundless hair-splitting urged by 
defendant . It directs that “when payment has been 
received by the company for Squares 415 and 439, be- 
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ing the property condemned by the District Govern¬ 
ment, an amount of preferred stock be paid off equal 
to the net proceeds received from this property.” It 
will be observed that redemption is not made con¬ 
tingent upon condemnation. The clause, “being the 
property condemned by the District Government”, 
is descriptive of the property. This appears particu¬ 
larly to be true when it is considered that the defend¬ 
ant corporation did not own all of Square 439 and 
some appropriate delimitation was required to identify 
the land embraced in the resolution. (R. 27.) The Di¬ 
rectors adopted the language most suitable for thait 
purpose. The land which they had in mind was the 
land then sought by the District of Columbia and late?* 
acquired hv it. Accordingly, the Directors identified 
the land by referring to it as the land condemned by 
the District of Columbia. I 

1 

The resolution constituted the exercise of an option 
and was not a mere expression of policy. j 

I 

I 

The defendant corporation strongly urged in the 
lower court that the resolution of November 8, 1930i 
constituted only the expression of a policy which was 
subject to change by the corporation upon reconsidera4 
tion, even over the objection of the stockholders. 

| 

As previously set forth, the relationship between ai 
corporation and its stockholders is contractual and the 
terms thereof are expressed in the charter. In the in4 
stant case the corporation was invested with an option 
to redeem the outstanding preferred stock. If it be 
asked how this option was to be exercised, the advice! 
of Peters r. United States Mortgage Company, 13 Del.i 
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Ch. 11, is most helpful. There, after holding that the 
relationship between a corporation and its stockhold¬ 
ers is contractual, the Court said: “For the terms of 
the contract, the rights of the stockholders and the 
obligation of the corporation, reference is to be made 
to the appropriate provisions of the certificate of in¬ 
corporation * * The defendant’s certificate con¬ 
tains the unmistakable clear answer to the question 
just asked. It provides for redemption “at such time 
and place and in such manner as the Board of Direc¬ 
tors shall determine.” The Board of Directors lias 
made that determination. It acted in the only manner 
by which the Directors can express themselves on be¬ 
half of the corporation, namely, by resolution. That 
resolution authorizes redemption “when payment has 
been received by the company for Squares 415 and 
439 # * And payment has now been received for 
those squares. It is difficult to conceive of a more direct 
manner in which the corporation could have exercised 
the option contained in its charter. 

The position of the present plaintiff is well illus¬ 
trated by the case of Inscho v. Mid-Continent Develop¬ 
ment Co., 94 Kan. 370. There the defendant’s charter 
endowed the corporation with an option to redeem 
stock. The stock certificate read: “The stock is 
redeemable at the option of the company after one 
year from the date of issuance by paying par value 
thereof, with accrued dividends.” The defendant’s 
Board of Directors adopted a resolution reciting that 
it exercised the option to redeem preferred stock; that 
seventy-five percent of the net earnings should be 
placed in a sinking fund for that purpose; and that 
when twenty-five percent of the amount due the stock- 
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holders had accrued, it should be apportioned to them. 
The lower court held this resolution to be an accept¬ 
ance of the option contained in the charter, thus creat¬ 
ing a binding obligation on the part of the defendant 
to establish the sinking fund and redeem the preferred 
stock. Although reversed on other grounds, the Su¬ 
preme Court of Kansas recognized that an “enforce¬ 
able obligation” was created by the resolution to es¬ 
tablish the sinking fund and make apportionments, and 
that holders of preferred stock became “creditors” 
to the extent of the apportionment and had a right to 
demand redemption to that extent. 

i 

! 

Tn Gunther Grocery Company v. Hazel , 179 Kv. 775, 
it was held that preferred stock after maturity, where 
the rights of creditors were not involved, became all 
indebtedness of the company. 

| 

The basis of plaintiff’s suit is recognized in the case 
of Hackett v. Northern Pacific Ry. Co ., 36 Misc. Kep. 
583, 73 N. Y. Supp. 73. There preferred stock was 
issued pursuant to a resolution making it subject to 
redemption at the option of the company. The relat¬ 
ionship thus created between the company and th^ 
stockholders was held to be contractual and enforce¬ 
able at law. The Court said: 

“The company has the right to retire the stock 
at its option. All that the plaintiffs are entitled 
to insist upon is: First, that the option shall be 
exercised in a legal way; and, secondly, that the^ 
shall receive par for their stock. * * # . It remain? 
to consider whether the company has lawfully exi 
ereised the option to retire the stock. The attempt 
to do so was by a resolution by the Board of Dij 
rectors, whereby it was resolved that the defend¬ 
ant corporation ‘has determined and hereby does 
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determine to retire the preferred stock of the 
Northern Pacific Ry. Co., in whole, at par, upon 
the first day of January, 1902’. The charter (cita¬ 
tion) provides that ‘all of the affairs of said com¬ 
pany shall be managed by a board of directors, 
wlio shall be stockholders, and who are hereby 
invested with all the powers of the corporation 
except as hereinafter provided' * * *. The re¬ 
tirement of the preferred stock at some time was 
contemplated by the stockholders, and was pro¬ 
vided for when the issue of the stock was author¬ 
ized. All that was left was the determination as 
to when the option should be exercised and the re¬ 
tirement take place. This was a matter peculiarly 
within the scope of the Directors* powers. * * ” 


See also Fayette Realty & Finance Co. v. Commis¬ 
sioner, 229 Ky. 556, 17 S. W. (2d) 722; Westerfield- 
Ron de-Burnett, 176 Ky. 188, 195 S. W. 477; Stasket v. 
Marshall-Wells Co., 194 Minn. 564; Booth v. Union 
Fibre Co., 137 Minn. 7; Sutton v. Globe Knitting 
Works, 276 Mich. 200; Koeppler v. Crocker Chair Co., 
200 Wise. 476, 228 N. W. 130; Butler v. Beach. 82 Conn. 
417, 74 Atl. 748; Corbett v. McClintock-Marshall, 17 
Del. Ch. 165; Crimmins & P. Co. r. Kidder Peabody Ac¬ 
ceptance Corp., 282 Mass. 367, 185 X. E. 383, 88 A. L. 
R. 1122; Schneider v. Foster-Thornburg Hardware Co., 
33 F. Supp. 271. 

The defendant does not deny that it possessed an 
option to redeem the preferred stock, but argues that 
although the Board of Directors may have decided 
upon redemption by the resolution of November 8, 
1930, this determination was reconsidered and rescind¬ 
ed over the objection of the stockholder by a subse¬ 
quent resolution. 
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i 

i 

| 
j 

That argument ignores a fundamental principle of 
contract law. An option is a continuing offer. So long 
as it remains unaccepted it is an unilateral contract. 
The one giving the option may not force the holder 
thereof to exercise his right, but when the holder 
makes known his determination to avail himself of 

j 

the option, a mutually-binding obligation arises. In 
Castle Creek Water Company v. City of Aspen, 146 
Fed. 8, where the defendant, as in this case, determin¬ 
ed upon an exercise of an option and later sought jto 
withdraw, Judge Sanborn, speaking for the Coutft, 
renounced that effort saying: “The city (holder bf 
the option) had but one option. When it exercised it, 
its power to choose was exhausted. An election once 
made estops the elector. He may not revoke his choice 
and elect another alternative. (Citing cases.)” 

I 

To like effect are Strong v. Moore, 105 Ore. 12, 207 
P. 179, 23 A. L. R. 1217; and Northern Illinois Cogl 
Corp. v. Cryder, 361 Ill. 274,197 N. E. 750,101 A. L. R. 
1420. I 

| 

Summary judgment is inapplicable where pleadings 
raise issue of fact. 

i 

From what has been previously stated, we submit 
that the resolution of November 8, 1930, was clearly 
intended by the Board of Directors to be an exercise 
of the option, to take effect upon the receipt of the 
proceeds from the land identified in the resolution, 
without regard to the source of such proceeds. The 
defendant vigorously denies that the Board of Di¬ 
rectors entertained any such intent, and there arises 
a genuine issue of fact. Plaintiff has been denied ^n 


j 
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opportunity to adduce evidence on this issue, either 
by way of a trial or through affidavits. In the affidavits 
submitted in opposition to defendant’s motion for 
summary judgment and in support of plaintiff’s 
counter-motion, plaintiff undertook to show the cir¬ 
cumstances surrounding the adoption of the resolu¬ 
tion,—a method long recognized as appropriate to 
determine the intent contained in written expressions. 
Harten v. Loffler, 29 App. D. C. 490 Aff'd 212 U. S. 
397; Miller v. Robertson, 266 U. S. 243, 251; Sand Fil¬ 
tration Corp. v. Cowardin, 213 U. S. 360; Gill v. Ben 
Franklin Realty Co., 43 F. (2d) 337; Bradley v. Wash¬ 
ington, Alexander, etc., 38 U. S. 89, 99; Corey v. Ham¬ 
ilton National Bank, 31 F. (2d) 379; Shuman v. Main, 
Beaver & Black Creek Mutual Fire Ins. Co., 265 Pa. 
38, 108 Alt. 265. Nor was defendant’s interpretation 
of the resolution or the subsequent conduct of defend¬ 
ant as bearing on its intent considered by the lower 
court, although this should be most helpful. Chesa¬ 
peake. & Ohio Ry. v. Deepwater, 57 W. Ya. 641, 50 S. E. 
890. Sight should not be lost of the fact that the re¬ 
solution is not itself the contract sought by this ac¬ 
tion to be enforced. The contract is contained in the 
charter. Thus, plaintiff was not seeking to vary or 
contradict the terms of a written contract by parole 
evidence. Nor did plaintiff’s proffered evidence tend 
to vary or alter the resolution. The evidence simply 
placed the resolution in its proper environment where 
it could be read with relation to the subject matter 
covered by it. 

Plaintiff alleged that defendant corporation accept¬ 
ed the option contained in the charter. This was de¬ 
nied by defendant. Plaintiff wished to establish this 
fact bv proof of the resolution illuminated by the cir- 
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cumstanees surrounding its adoption and defendant’s 
subsequent conduct. The affidavits setting up th$se 
facts were struck by the lower court before acting up- 
on the motion for summary judgment (R. 55, 62, 6$), 
and the opportunity to establish the truth of this con¬ 
troversial issue through a full hearing was denied.; 

I 

I 

Decided cases do not permit summary judgment; to 
be made a weapon to deny a hearing on any issue I of 
material fact, and should be denied where the com¬ 
plaint presents any issue of a material fact. Wyant 

v. Crittenden, Trustee, _D. C., 68 W. L. jR. 

615; Nickelson v. Nestles Milk Products Corp., 107 iF. 
(2d) 17. In Downey v. Banker, etc., 32 Fed. Supp. 
874, the court very appropriately acknowledged that 
it “does not possess intuitive sagacity or perception 
sufficient to foretell what evidence may be offered.”! 


Lower Court Erred in Striking Plaintiff’s Affidavits. 

i 

! 

The lower court struck plaintiff’s affidavit of De¬ 
cember 9, 1939 (R. 44) and in a written opinion (R. 
51) held that the resolution of November 8, 1930 was 

couched in plain and unambiguous language and that 

' 

parol evidence was inadmissible to alter, vary or con¬ 
tradict its terms. Thereafter the court struck plain¬ 
tiff’s affidavit of February 13,1940 (R. 56) and grant¬ 
ed defendant’s motion for summary judgment (R. 
63). 


Plaintiff denies that her affidavits, based on records 
of the corporation as well as parol evidence, tend to 
alter, varv or contradict the terms of the resolution 

7 * i 
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of November 8, 1930 and offers to prove that the in¬ 
tent of the corporation in adopting said resolution was 
contrary to the intent now pleaded by the defendant. 
Plaintiff offers to prove that the words “being the 
property condemned by the District Government” were 
used by the corporation to conveniently designate the 
particular property involved in the resolution which 
otherwise would have been described as “Lots 4, 5, 6, 7, 
8 and 803 of Square 439’’. 


The lower court held that plaintiff's affidavit would 
alter the terms of the resolution by making it resolve 
that “whenever” the property was sold instead of 
“when” the property was sold and that this cannot be 
done by parol evidence. Plaintiff’s affidavit of Febru¬ 
ary 16, 1940 offers to prove her contention by records 
of the corporation as well as by parol evidence. In 
any event, on the authority of Harten vs. Loeffler, 
which went from this Court to the Supreme Court of 
the United States, 212 U. S. 397; 53 L. Ed. 568 the mean¬ 
ing of the word “when” should be explained by oral 
testimony if the meaning is in doubt or in dispute. 
In the Harten vs. Loeffler case, supra, the Supreme 
Court said: 

“The objection made by the defendant to the oral 
evidence goes to its being contradictory to or in¬ 
consistent with the written agreement. The de¬ 
fendant maintains that the admission of such evi¬ 
dence was contrary to the rule on that subject. We 
agree with the Court of Appeals that the evidence 
was properly admitted. The tendency and pur¬ 
pose of the whole evidence was simply to show 
the circumstances existing at the time when the 
contract in question was executed # * * and to give 
point and meaning to the word * about \” 
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i 


Conclusion. 

i 

i 

In conclusion, plaintiff respectfully submits that; 
the lower court’s action in sustaining defendant’s mo¬ 
tion for summary judgment should be reversed. 

NELSON T. HARTSON, i 
EDMUND L. JONES, 
HOWARD BOYD, 
Attorneys for Appellant. 
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RULE 56 OF FEDERAL RULES OF CIVIL 
PRACTICE. 

SUMMARY JUDGMENT. 


a. FOII CLAIMANT. A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to obtain 
a declaratory judgment may, at any time after the 
pleading in answer thereto has been served, move with 
or without supporting affidavits for a summary judg¬ 
ment in his favor upon all or any part thereof. 

b. FOR DEFENDING PARTY. A party againsjt 
whom a claim, counterclaim, or cross-claim is asserted 
or a declaratory judgment is sought, may at any time, 
move with or without supporting affidavits for a sunj- 
mary judgment in his favor as to all or any part 
thereof. 


c. MOTION AND PROCEEDINGS THEREOF 
The motion shall be served at least 10 days before the 
time specified for the hearing. The adverse party prior 
to the day of hearing may serve opposing affidavits. 
The judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to 
gether with the affidavits, if any, show that, except as 
to the amount of damages, there is no genuine issuje 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. j 


d. CASE NOT FULLY ADJUDICATED ON MO¬ 
TION. rf on motion under this rule judgment is not 
rendered upon the whole case or for all the relief aske^l 
and a trial is necessary, the court at the hearing of the 
motion, by examining the pleadings and the evidence 
before it and by interrogating counsel, shall if practic¬ 
able ascertain what material facts exist without sub¬ 
stantial controversy and what material facts are ac¬ 
tually and in good faith controverted. Tt shall therei- 


y 


VI 


upon make an order specifying the facts that appear 
without substantial controversy, including the extent to 
which the amount of damages or other relief is not in 
controversy, and directing such further proceedings in 
the action as are just. Upon the trial of the action the 
facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 

e. FORM OF AFFIDAVITS; FURTHER TESTI¬ 
MONY. Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show af¬ 
firmatively that the affiant is competent to testify to 
the matters stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. The 
court may permit affidavits to bo supplemented or op¬ 
posed by depositions or by further affidavits. 


IN THE 


Amtell States Court ot Appeals | 

i 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1940 


No. 7677. 

i 

I 

i 

- i 

i 

j 

| 

E. Margery Fox, Appellant, 

i 

j 

v. 

Johnson Wimsatt, Inc., a Corporation, Appellee J 


BRIEF FOR APPELLEE. 


STATEMENT OF TEE CASE. 

i 

i 

Appellant’s Statement Inadequate: 

Appellant’s “Statement of the Case” fails to men¬ 
tion the Original Complaint which was dismissed (R. 
23) on Motion (R. 17-23), Mr. Justice O’Donoghtie 
holding that the Original Complaint not only did not 
state a case on which relief could be granted but was 
without equity (R. 24-25). Without appealing from 
this Judgment Plaintiff filed an Amended Complaint 
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in almost the exact words of the Original Complaint.’ 
As to this the Court granted Summary Judgment for 
Defendant. (R. 63) Defendant’s Motion for Summary 
Judgment was based in part on the ground that the 
Amended Complaint was identical with the Original 
Complaint as to the only part of the Original Com¬ 
plaint contained in the Amended Complaint (after 
eliminating the Derivative Stockholder’s Suit above re¬ 
ferred to). The Original Complaint having been dis¬ 
missed as stating no cause of action and for want of 
equity, defendant contended the Amended Complaint 
should likewise be dismissed on the same ground, there 
being no reason why the Court should depart from 
its prior decision. But, in addition, the Defendant’s 
Motion for Summary Judgment set up additional facts 
by Affidavit rebutting Plaintiff’s claim, based on in- 
admissible testimony, that she could show that the reso¬ 
lution of November S, 1930 was a contract instead of 
a mere expression of policy (R. 35). 

Appellant made a Counter Motion for Summary 
Judgment likewise supported by Affidavit (R. 43). Ap¬ 
pellee moved to strike this Affidavit (of Appellant per¬ 
sonally) (R. 51) and the Affidavit was stricken (R. 55). 
Thereupon Plaintiff moved for leave to file an Amended 
Affidavit of Appellant (R. 56) differing in minor re¬ 
spects from her Original Affidavit, and Defendant 
orally moved to strike this Second Affidavit (R. 62). 
The Court struck it (R. 63) and thereupon granted 
Defendant's Motion for Summary Judgment (R. 63). 

1 The only substantial difference between the Original Complaint and 
the Amended Complaint is that the Original Complaint contained an 
additional cause of action not contained in the Amended Complaint, 
i. c.. a Derivative Stockholder’s Suit, asking the return to the corpora¬ 
tion (from everyone except Plaintiff) of moneys used to pay debts 
owed by the corporation to various individuals (R. 11, par. 18—R. 12). 
For discussion of the two Complaints see the present brief, pages 52-55. 
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Full Statement of Facts: 

i 

i 

Plaintiff’s Original Complaint claimed that she, 
along with six others of her brothers and sisters, wer<p 
the sole owners in equal amounts (R. 4) of the capital 
stock, common and preferred, of Johnson & AYimsatt, 
Inc., a Delaware corporation carrying on a lumbef 
business in the District of Columbia (R. 2). 

This company was chartered in 1923 and four thous^ 
and six hundred eighty (4,G80) shares of common stock 
and seven thousand five hundred (7,500) shares of 
preferred stock were issued. (R. 3) Plaintiff and her 
brothers and sisters each owned one thousand (1,000) 
shares of preferred stock. 1 ! 

The charter of the company provided that: 

“Said preferred stock shall be subject to re¬ 
demption at $100 per share at any time after 5 
years from the date of the issue thereof, at such 
time and place and in such manner as the Board 
of Directors shall determine.” (R. 7) 

The company owned real estate located in Squares 
415, 439, between H and I and 7th and 9th Streets', 
Southwest (R. 6). On September 6, 1929, the District 
of Columbia started condemnation proceedings against 
this property (R. G). On April 8, 1930 a condemnation 
jury awarded One Hundred and Five Thousand Dol¬ 
lars ($105,000) for the property (R. G). Being dis;- 
satisfied with this award, the company took an appeal 
from the decree and filed its record on appeal in this 
Court August 12, 1930 {.Johnson <£' Wimsatt v. Reich- 
dderfer , GO App. D. C. 186, 187; 50 F. (2d) 336, 337}. 

i The balance of 500 shares of preferred stock was owned by the trus¬ 
tees of the estate of their father, in which each of the children were 
equal beneficiaries (R. 4). The common stock was owned by Trustees 
for the plaintiff and her brothers and sisters, the trust expiring Feb¬ 
ruary 7, 1939 (R. 3-4). 
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The ease took its place on the docket of this Court 
and while it was thus pending, but prior to argument, 
the Board of Directors, composed principally of Plain¬ 
tiff’s brothers and sisters, (R. 3) passed the following 
Resolution on November 8, 1930: 

“RESOLVED, that when payment has been re¬ 
ceived by the company for Squares 415 and 439, 
being the property condemned by the District Gov¬ 
ernment, an amount of preferred stock be paid off 
equal to the net proceeds received from this prop¬ 
erty.” (R. 7) 

The appeal was argued in this Court March 3, 1931, 
and this Court reversed the decree of the District 
Court May 4, 1931, on the ground that the Assessor 
of the District of Columbia was an improper and pre¬ 
judicial witness in the condemnation proceedings 
[Johnson <(; Wimsatt v. Reiclielderfer, 60 App. D. C. 
186; 50 F. (2d) 336. 2 

Thereupon there was a re-trial of said condemnation 
proceedings, which resulted in a very much higher 
award, and the District promptly abandoned the pro¬ 
ceedings (R. 6). The company appealed again to this 
Court, claiming the District had no right to abandon. 
This Court held that it had such right, its decision 
being dated June 26, 1933 (Johnson <0 Wimsatt v. 
Rr ich cldc rfer, 62 App. D. C. 237; 66 F. (2d) 217) (R, 6). 

On August 23, 1938 (R. 11), more than nine years 
after the original condemnation proceedings were in¬ 
stituted (R. 6) and almost eight years after the passage 
of the Resolution of November 8, 1930 above quoted, 
the District of Columbia purchased the property at 

-Some of the above fact* were derived from this Court’s decisions in 
the above cases. However this Court has held such facts so appearing 
can be considered. Fletcher v. Evening Star , this Court ’s decision dated 
June 28, 1940. 



private sale for One Hundred Ninety-two Thousand 
Dollars ($192,000) which was thereupon paid to the 
company in cash (R. 11). 

In the meantime in December 1936 and December 
1937, the company declared dividends of five (5) per 
cent on the outstanding preferred and common stock, 
which dividends it paid to the various stockholders, 
appellant and her brothers and sisters, in the form of 
promissory notes, with the exception of the common 
stock dividend in 1937, which was paid in cash (R. 13);. 
When, therefore, the money was received from the 
District for the real estate purchased by it, the comj- 
pany proceeded on August 27, 1938 (R. 12) to use this 
money to pay the debts of the company, including the 
various promissory notes which represented the 1936 
and 1937 dividends. The net proceeds derived from 
the District, after attorneys’ fees and other expensed 
were paid, amounted to One Hundred Eighty-one 
Thousand Six Hundred Fifty Dollars ($181,650) (RL 
12). The following shows how it was disbursed (R. 

12 ): ' j 

Est. Wm. A. Wimsatt 
Notes and Interest $65,664.58 

Est. Wm. A. Wimsatt 
Note and Interest 2,528.82 

Nat. Metropolitan Bank 
Notes and Interest 21,748.25 

W. K. Wimsatt 

Notes and Interest 17,532.12 

13 G. B. Wimsatt 

Notes and Interest 17,532.12 

J. W. Lohr 

Notes and Interest 12,989.38 

D. W. Hughes j 

Notes and Interest 16,522.63 

R. W. C. Wimsatt 

Notes and Interest 17,532.13 

Total Disbursements $172,050.03 
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The Court will note that Plaintiff’s name is not con¬ 
tained in the above list, the reason being that Plain¬ 
tiff had already presented her promissory notes for 
payment and had been paid prior to her brothers and 
sisters, the other stockholders (R. 12). 

In this situation Appellant, having already been paid 
on her promissory notes, and seeing the money received 
from the District disbursed to pay company debts and 
“dividend notes” to her brothers and sisters, dug up 
the Resolution of November 8,1930, which for the con¬ 
venience of the Court is again quoted: 

“RESOLVED, that when payment has been re¬ 
ceived by the company for Squares 415 and 439, 
being the property condemned by the District Gov¬ 
ernment, an amount of preferred stock be paid off 
equal to the net proceeds received from this prop¬ 
erty.” (R. 7) 

On the strength of this Resolution Appellant on August 
31,1938 made tender of her pro rata share of preferred 
stock and asked redemption thereof out of the pro¬ 
ceeds of the 1938 sale (R. 14-15). This tender the 
company rejected. Appellant thereupon on October 
29, 1938, made demand on the Board of Directors to 
secure the return to the corporation of the moneys 
derived from the sale to the District, used bv the 
company to pay debts of the company, including the 
“dividend notes” of her brothers and sisters, all of 
which payments Appellant claimed were unlawfully 
disbursed (R. 11, par. 18, R. 15, par. 25). The company 
refusing to acquiesce in this view, Appellant filed suit 
January 11,1939 (R. 1). 

Appellant in her Original Complaint after alleging in 
substance the above facts claimed that the Resolution 
of November 8,1930 (R. 7) was absolutely binding upon 
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i 


the company, and required the redemption of preferred 
stock almost eight years later. Appellant alleged: i 

“By the adoption of said resolution dated Nof 
i vember 8 , 1930, the defendant corporation approf 

printed, earmarked and set aside the real estate 
described therein, and the proceeds from the con¬ 
demnation, or sale thereof under threat of coni 
demnation, as a fund for the redemption of pref 
ferred stock on a pro rata basis pursuant to and 
under the authority of Article 4, paragraph 3 of 
the Charter of said corporation aforesaid.” (R, 
7-8) 

She alleged that since the adoption of the Resolution 
of November 8 , 1930, 

“On numerous occasions the Directors of said 
defendant corporation have discussed the provij 
sions of said Resolution and from time to time 
have reaffirmed the binding character thereof.” 

(R, 8) | 

She alleged that at no time until the actual disburse; 
ment of the fund “was it ever suggested by any of said 
Directors that the proceeds of the property * * * should 
be devoted to any other purpose than the redemption 
of preferred stock in said Resolution provided” (R. 8 )i 
Appellant likewise alleged that on March 1, 1931 iii 
partial compliance with the Resolution and in contcmf 
plation of the sale or other disposition of the property!, 
the company borrowed Thirty-seven Thousand Fivd 
Hundred Dollars ($37,500), which it used to redeenj 
preferred stock on a pro rata basis (R. 10). There¬ 
after, Appellant alleged, the company borrowed Sixty- 
four Thousand Five Hundred Dollars ($64,500) se¬ 
cured by a deed of trust on the property later sold td 
the District, with which it paid off the loan of Thirty! 

i 
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seven Thousand Five Hundred Dollars ($37,500) above 
referred to, using the balance in the company’s busi¬ 
ness (R. 10 and 11, par. 16). Subsequently on Novem¬ 
ber 18, 1935, the Board of Directors resolved to retire 
at par One hundred eighty-seven and one-half (187 1 /-*) 
shares of preferred stock ($18,750) (R. 11). 

Appellant alleged that on March 28, 1936 the Board 
resolved “that a portion of the profits of the year 

1935 be distributed” (R. 11). This was done by a 
Resolution on April 25, 1936 similar to the Resolution 
of November 18, 1935 (R. 11) providing that an addi¬ 
tional One hundred eighty-seven and one-half (1S7M>) 
shares of preferred stock should be redeemed on a pro 
rata basis (R. 11). A careful reading of paragraph 16 
of the Original Complaint (R. 10-11) indicates that 
although it is alleged that both the first retirement or 
redemption of One hundred eighty-seven and one-half 
(187 1 /2) shares of preferred stock by the Resolution of 
November 18, 1935 and the second redemption of the 
same amount pursuant to the Resolution of April 25, 

1936 were “in partial compliance” with the provisions 
of the Resolution of November 8, 1930 (R. 10), the 
Complaint shows on its face (R. 11) that the second 
redemption of One hundred eighty-seven and one-half 
(187 1 /L>) shares of preferred stock had no connection 
with the Resolution of November 8, 1930, but was 
merely in lieu of “a portion of the profits for 1935” 
(R. 11). It will be noted that the Resolution of No¬ 
vember 18, 1935 redeeming the first One hundred 
eighty-seven and one-half (187^4) shares of preferred 
stock ($18,750) was over four years after the first con¬ 
demnation proceedings were reversed (.Johnson <(■ 
Wimsatt v. Reichelderfcr. 60 App. D. C. 186; 50 F. 
(2d) 336, May 4, 1931) and four years after the Dis- 
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triel abandoned the second condemnation proceedings 
(Johnson & Wimsatt v. Reich elder for, 62 App. D. C. 
237; 66 F. (2d) 217), December 10, 1931. Likewise die 
Resolution of November 18, 1935 was almost three 
years prior to the ultimate sale of the property to t|ie 
District (R. 11). 

In spite of this Appellant claimed the Resolution 
of November 8, 1930 referred not to the 1930 con¬ 
demnation proceedings, but to the ultimate 1938 sale 
of the property, and constituted an absolutely binding 
contract of the company with the Appellant such that 
the proceeds of the 1938 sale could not even be used 
to pay corporate debts which had accrued in between 
the passage of the Resolution on November 8, 1930 
and the sale of the property in August 1938. On this 
basis Plaintiff asked the Trial Court to decree that 
the net proceeds of the 1938 sale should be used to 
redeem, pro rata, Plaintiff’s preferred stock (R. 16). 

The above was substantialy Appellant’s personal 
suit, on her own behalf, against the corporation. She 
embodied, however, in her Complaint another caulse 
of action, a Derivative Stockholder’s Suit for the cor¬ 
poration for the recovery back to the company of gll 
the money, the proceeds of the sale of the property 
to the District, which had been used to pay corporate 
debts, i. e. y One Hundred Seventy-two Thousand Fifity 
Dollars and Three Cents ($172,050.03) (R. 12). Tins, 
of course, included the money used to pay the “divi¬ 
dend notes” of her brothers and sisters (R. 12). As 
already noted, Appellant’s own “dividend notes” hhd 
already been paid prior to her brothers and sistets. 
Appellant claimed that the money having been derivjed 
from the sale of the real estate, a capital asset jof 
the company, the payment of the “dividend note^'* 
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from the net proceeds of the sale of a capital asset 
was in violation of Section 34 of the Corporation Laws 
of Delaware, requiring payment of dividends either 
from surplus or from earnings (R. 13). In spite of 
this allegation, substantially a claim of impairment of 
capital, Appellant alleged (R. 15) that the company 
had assets “aggregating nearly one million dollars 
over and above liabilities,” and that 

“The corporation was, on August 23, 1938 and 
at all times since has been solvent and during all 
of said time has operated on a cash basis for its 
lumber purchases with no accounts payable. The 
redemption of the preferred stock in accordance 
with the Resolution of November 8, 1930, would 
not then have prejudiced and will not now preju¬ 
dice rights of creditors.” (R. 15) 

Motion to Dismiss Original Complaint: 

A Motion to Dismiss the Original Complaint was 
made on the ground that it failed to state a claim upon 
which relief could be granted and showed no equity (R. 
IS). As to the Derivative Suit to recover back the 
money used to pay “dividend” promissory notes, the 
Court's attention was invited to the fact that under 
Appellant's own allegations the assets exceeded the 
liabilities by over One Million Dollars and hence there 
could be no impairment of capital in paying the “divi¬ 
dend notes.” Hence these dividends in contemplation 
of law were paid out of surplus (R. 20-21). 

As to Plaintiff’s personal suit against the corpora¬ 
tion the Motion to Dismiss was likewise based upon Ap¬ 
pellant’s failure to state a claim upon which relief 
could be granted and her own lack of equity. (R. IS). 
Having gotten her own “dividend notes” paid off first, 
she was in no position to claim her preferred stock 
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should be redeemed before her brothers and sisters get 
paid on theirs and before other creditors were paid. 
Appellee also argued that the Resolution of November 
S, 1930 showed on its face that it was a mere expres¬ 
sion of policy of the company for its own guidance at 
that particvtar time, was not a contract with the Plain¬ 
tiff and in no way bound the company. Likewise, therje 
was no allegation in the Complaint that this Resolu¬ 
tion was ever coinnnniicatcd to the stockholders/* Tips 
showed the Resolution was a mere expression of thje 
Directors policy inter sc$<> and not a notice of redemp¬ 
tion of stock. j 

In addition, it was pointed out in the Motion to 
Dismiss that there was no averment in the Complaint 
that Appellant had ever attempted to sell her pre¬ 
ferred stock, which might readily have brought One 
Hundred Dollars ($100) per share in view of the glow¬ 
ing allegations of solvency and surplus in Appellants 
Complaint (R. 15), and Plaintiff’s damage, if any, 
would he the difference between the sale price arid 
One Hundred Dollars ($100) per share, with no shoe¬ 
ing that anv damage would result. 

j 

Decision of Mr. Justice O’Donoghue: 

Mr. Justice O’Donoghue, after hearing argument On 
the Motion to Dismiss, delivered an oral opinion frphi 
the bench at the close of the argument, wherein he hepd 
1 hat 

“ * * * The Resolution was simply declaratory jof 
what the Directors of the corporation intended to 
—»— 

;s Appellant was a Director. However there was no averment that jail 
the stockholders were directors or that all were present at the NovJ 8, 
1030 Meeting. 
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do and it was declaratory anions themselves. It 
was no more that a declaration of policy and not 
a contract. If there were creditors, of course, the 
creditors must come first. Now, the company de¬ 
clared dividends in the form of promissory notes. 
This may have been a poor business move and it 
was probably done this way ex necessitate. When 
the dividends were declared, this plaintiff, together 
with the others, got notes. They all joined in re¬ 
ceiving notes. Maybe some of these notes have 
been paid off or negotiated. This corporation 
with all concurring, then had these stockholders 
as creditors. In August, 1938, the officers, with 
no objection being offered by the Board of Direc¬ 
tors, and impliedly with the Board’s authority, 
undertook to use this money to pay off the notes. 
The officers chose to pay the debts; Mrs. Fox had 
already gotten her notes paid off ahead of the 
others. She was willing to accept payment as a 
creditor and get her money, and let the others 
wait for theirs, and she now wants in addition a 
retirement of her preferred stock, ahead of their 
getting their notes paid. She has been treated 
the same as all the others; her stock is the same 
as the other stock. It is easy to see what kind of 
suit this is; Judges up here on the bench are not 
so Wind. Mrs. Fox, having collected on her divi¬ 
dend notes now wants the money on her preferred 
stock and points to this resolution. The resolution 
was not a binding contract by which the company 
could bo held. By having collected on her own 
dividend notes she put herself one step ahead of 
the others and now she seeks to put herself two 
steps ahead of the others by having her preferred 
stock redeemed. This is not a grievance that she 
can bring into a court of equity or law." (R. 25) 

On the strength of the above opinion, the Court on 
April 27. 1939 dismissed the Complaint. (R. 23-24) 
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The Amended Complaint: 

The Amended Complaint abandoned entirely Ap¬ 
pellant’s Derivative Stockholder’s Suit for the recov¬ 
ery back of the money used to pay the “dividend 
notes.” It was confined entirely to the Appellant’s 
personal suit against the corporation for the redemjp- 
*" tion of a pro rata share of her preferred stock on the 

basis of the alleged contract embodied in the Resolu¬ 
tion of November 8, 1930. Its allegations in this in¬ 
spect were almost exactly similar to the allegations 
of the Original Complaint. (See present Brief, p. 52) 
k The relief asked for in the Amended Complaint was 

exactly similar to that prayed for in the Original Com¬ 
plaint, «, r.. the redemption of a pro rata share of Ap¬ 
pellant’s preferred stock. (R. 29) In the alternative 
Plaintiff prayed that Defendant pay Plaintiff the 
amount she would be entitled to upon a pro rata re¬ 
demption, in which case presumably she would ke<j*p 

► the stock and get the money too—an interesting sug¬ 
gestion. 

i 

Answer of Appellee to Amended Complaint: 

i 

Appellee filed an Answer to the Amended Com- 

► plaint setting up a first defense, legal, on the face pf 
the Complaint, that the Amended Complaint failed to 
state a claim against Appellee on which relief could 
be granted. 

A second defense, factual, denied various allegations 
of fact of the Amended Complaint (R. 30-34). |n 
particular it denied that the Resolution of November 
8, 1930 amounted to the exercise of an option Pf 
redemption of preferred stock, or that it was a bind¬ 
ing contract as distinguished from an expression of the 
company’s 1930 policy (R. 31). Likewise, it denied 


i 
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that the Resolution of November 8, 1930 constituted 
notice of redemption to the stockholders. (R. 31. 
par. 9) Most of the Answer was embodied in the Ap¬ 
pellee’s Motion for Summary Judgment and so need 
not be restated here. 

Defendant’s Motion for Summary Judgment: 

Subsequent to the filing of its Answer, Defendant 
moved for Summary Judgment, supporting its Mo¬ 
tion by an Affidavit (R. 34). Defendant’s Motion set 
forth that the basis of the Amended Complaint was 
the claim that the Resolution of November 8, 1930 
constituted the exercise of an option and resulted in a 
binding agreement; that this was a restatement in al¬ 
most identical language of the same claim contained 
in the Original Complaint (See pars. 11, 12 and 13, 
Orig. Comp. R. 7-8), and that the Court (Mr. Justice 
O’Donoghue) having dismissed the original Complaint 
embodying the same cause of action, this was the law 
of the case and the Amended Complaint being no dif¬ 
ferent in essentials must likewise be dismissed (R. 
34-3')). (As to the similarity see present Brief p. 52) 
In addition, .the Motion for Summary Judgment re¬ 
ferred to the allegation of paragraph 10 of the 
Amended Complaint (R. 28) to the effect that on 
March 1, 1931 in partial compliance with the Resolu¬ 
tion of November 8, 1930 and in contemplation of the 
sale of the said real estate, the Defendant borrowed 
Thirty-seven Thousand Five Hundred Dollars ($37,- 
500) “and with said money and to the extent thereof 
redeemed its preferred stock from the holders thereon 
on a pro rata basis.” Defendant showed that these 
allegations of paragraph 10 of the Amended Com¬ 
plaint (R. 28) were identical, word for word, with the 
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allegations of paragraph 16 (R. 10) of the Original 
Complaint. As the Trial Court (Mr. Justice O’Doii- 
oghue) had already held that the Resolution of No¬ 
vember 8, 1980 was not a contract, Defendant asserted 
that the above claim of “partial compliance” could 
not change an expression of policy into a contract. 
But in addition, Defendant attached to its Motion for 
Summary Judgment the Affidavit of G. P. Lohr, secre¬ 
tary of the company, submitting photostats of Resolu¬ 
tions of the Board and other data showing that De¬ 
fendant’s borrowing of Thirty-seven Thousand Five 
Hundred Dollars ($37,500) on March 1, 1931 was iii 
no way connected with the Resolution of November 
8, 1930, and that the subsequent redemption of part of 
its preferred stock was not in compliance with tlije 
Resolution of November 8, 1930 but was the result 
of a Resolution of the Board of February 21, 1931 (R. 
37) to the effect that instead of declaring a dividenjd 
of one (1) per cent on the preferred stock, the conj- 
pany in lieu thereof had resolved to redeem five (5) 
per cent of the preferred stock on March 1, 1931 at 
One Hundred Dollars ($100) per share (R. 35, 37). In 
addition, the Affidavit of Mr. Lohr, the company *js 
secretary, submitted an excerpt from the annual re¬ 
port of the treasurer, reading as follows: 

“We paid interest in 1937 of $9,266.99. Ou|r 
total Notes Payable as of December 31, 1937 were 
$144,714.28. Mortgages Payable $64,500.00. The 
Mortgage is held by the Trustees of the William A. 
Wimsatt Estate on Square 415. $106,214.28 is duje 
to the Heirs and $2,500.00 to the Estate. It is thje 
earnest hope of your Treasurer that the District 
Government will buy Squares #415 and #439 so 
we can pay off most of this indebtedness and put 
our house in order.” 


i 
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As to the borrowing of Sixty-four Thousand Five 
Hundred Dollars ($64,500) in April of 1935 on the 
property subsequently sold to the District, the Affi¬ 
davit of the Secretary submitted the minutes of a 
special meeting of the Board on April 13, 1935 au¬ 
thorizing the borrowing of this sum and also authoriz¬ 
ing the President 

“to make use of said notes in accordance with 
his judgment and discretion for the purpose of 
reducing or liquidating obligations of this cor¬ 
poration to the Goldsboro Lumber Company and 
the National Metropolitan Bank.” '(R. 38) 

The Resolution of the Board dated November 18, 
1935 authorizing retirement at par of One Hundred 
Eighty-seven and One-half (187^) shares of preferred 
stock within four months (R. 39) and a Resolution of 
the Board of April 25, 1936 in identical terms was 
likewise submitted. Also there was submitted a Re¬ 
solution of the Board dated July 30, 1938 authorizing 
the proper officers of the corporation to make con¬ 
veyance of the land in question to the District for One 
Hundred Ninety-two Thousand Dollars ($192,000). A 
second Resolution dated July 30, 1938 read as follows: 

“Upon motion duly made and seconded, it was 
further RESOLVED,—following, and in conse¬ 
quence of, question raised by one of the members 
of the Board as to the proper interpretation and 
effect of resolution adopted by the Board Novem¬ 
ber 8, 1930, that (1) it had no relation to net 
proceeds that might be derived otherwise than 
through the then pending condemnation proceed¬ 
ings, which were later abandoned (2) it consti¬ 
tuted merely an authorization by the Board to the 
proper officers of the corporation, as to the ap¬ 
plication of funds from said condemnation pro- 
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ceedings if and when received, (3) such authoriza¬ 
tion was subject to any later action that the Board 
might take, and (4) this Board hereby directs thie 
officers of the corporation not to apply any fundk 
of the corporation, from whatever source derived, 
toward the redemption or retirement of any pre¬ 
ferred stock, unless and until this Board so pro¬ 
vides in a resolution hereafter adopted.” (R. 42!) 

Lastly, an excerpt from the annual report of the 
treasurer presented to the Board April 30, 1038 was 
submitted, reading as follows: 

“We paid interest in 1937 of $9,266.99. Our 
total Notes Payable as of December 31, 1937 weije 
$144,714.28. Mortgages Payable $64,500.00. The 
Mortgage is held by the Trustees of the William 
A. Wimsatt state Estate on Square #415. $10Gj,- 
214.28 is due to the heirs and $2,500.00 to tile 
Estate. It is the earnest hope of your Treasurer 
that the District Government will buy Squares 
#415 and #439 so we can pay off most of this 
indebtedness and put our house in order.” (R. 43) 

| 

This report showed that on April 30, 1938, prior to 
the sale to the District Government in August 1938, the 
company contemplated the use of the money derived 
from the sale for the purpose of paying corporate 
debts. 

Plaintiff’s Counter Motion for Summary Judgment!: 

In answer to Defendant’s Motion for Summary 
Judgment, Plaintiff filed a Counter Motion for Sum¬ 
mary Judgment (R. 43) supporting it witli her affi¬ 
davit. This Affidavit set forth that subsequent to her 
father’s death on February 7, 1929, the virtual owner¬ 
ship of the company passed to Plaintiff and her 
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brothers and sisters, and that due to ignorance of the 
lumber business mistakes were made and losses oc¬ 
curred, one loss in excess of Two Hundred Thousand 
Dollars ($200,000) (R. 44). As a result of this loss, 
the women members of the Board determined upon a 
policy to save the value of their inheritance and to 
that end to sell the real estate not activelv used in 
the business and use the proceeds to redeem pre¬ 
ferred stock. Following out this policy, Plaintiff’s 
Affidavit set forth a Resolution of the Board on July 
12, 1930 to the effect that with a view to buying in 
preferred stock of the company a stated and active 
policy be pursued of liquidating such properties and 
assets as could be most readily disposed of (R. 45). 
Among these properties, according to Plaintiff, was 
the property subsequently sold to the District known 
as the “Georgia Pine Yard”, the land already re¬ 
ferred to. Plaintiff’s Affidavit then set up the Reso¬ 
lution of November 8, 1930 already quoted in her 
Complaint (R. 28), and this Resolution the Plaintiff 
claimed was intended as a stop in an orderly process 
of liquidation (R. 26). It was intended to make final 
disposition of the proceeds of the sale of the real 
estate which were to be used to redeem preferred stock 
(R. 46). Plaintiff’s Affidavit stated that she was a 
member of an executive committee which caused an 
audit of the accounts of the company to be made and 
resulted in the report of the auditor recommending a 
policy of liquidation (R. 46). Plaintiff alleged that 
at the time of its passage the Resolution of November 
8,1930 was regarded by the members of the Board as 
a final disposition of Iho “proceeds of sale,” 1 until 

i These are the actual words of the affidavit. Of course, no sale at 
all was in contemplation on November 8, 1930, the property then being 
in the midst of the first condemnation proceeding (R. 46). 
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nearly eight years later when the Board passed a Res¬ 
olution “endeavoring*’’ to place an entirely different 
construction on it (R. 46). Plaintiff’s Affidavit alleged 
that in contemplation of the sale and in partial coih- 
pliance with the Resolution of November 8, 1930, the 
company on March 1, 1931 borrowed Thirty-seven 
Thousand Five Hundred Dollars ($37,500) from the 
bank with which it redeemed its preferred stock on ja 
pro rata basis. Thereafter, the Affidavit went on, the 
company borrowed Sixty-four Thousand Five Hun¬ 
dred Dollars ($64,500) secured by a deed of trust on 
the land and, with a portion of the proceeds, refunded 
the previous loan of Thirty-seven Thousand Five Hun¬ 
dred Dollars ($37,500). On February 13, 1932 tlje 
treasurer reported to the Board that: 

“The unusual expenses referred to above were 
interest on five per cent call of preferred stock 
paid in contemplation of the sale of Square #415 
and part of Square 439, amounting to $1,406.25, 
etc.,***” (R. 47) 

I 

A subsequent report of the treasurer dated Febn|- 
ary 17 recited an interest payment “for interest on 
money for preferred stock called.” Plaintiff’s Affi¬ 
davit recited that the two redemptions of One Hundred 
Eightv-seven and One-half (187 1 /4) shares of preferred 
stock each on November 18, 1935 and April 25, 195|(> 
(R. 39, 40) had no connection whatever with the Reso¬ 
lution of November 8, 1930, but were made out ojf 
earnings or profits and without reference to the policy 
of liquidation. The Affidavit then averred that ih 
April, 1938 when the sale of the property was about 
to be consummated, Plaintiff learned for the first 
time that an effort would be made by the officers tb 
rescind the Resolution of November 8, 1930 and “per!- 


mit the proceeds from the sale to be used in the 
business instead of for the purpose of redeeming pre¬ 
ferred stock.” Plaintiff then averred that the Resolu¬ 
tion of November S, 1930 was never revoked, but that 
at a meeting of the Board on July 20, 1938, a Resolu¬ 
tion was passed (R. 48) to the effect that it had no 
relation to net proceeds that might be derived other¬ 
wise than through the condemnation proceedings pend¬ 
ing on November 8, 1930, but later abandoned. Like¬ 
wise, the Resolution recited that the November 8, 1930 
Resolution was merely authorization by the Board to 
the officers as to the application of funds from the con¬ 
demnation proceedings if and when received, that 
this was subject to any later action that the Board 
might take and that the Board, by the July 20, 1938 
Resolution, directed the officers of the company not to 
apply any funds from whatever source derived toward 
the redemption of preferred stock unless and until the 
Board so authorized. The Plaintiff averred that all 
the above was over her protest (R. 48). 

Motion to Strike Appellant’s Affidavit: 

Upon the filing of Appellant’s Affidavit, Defendant 
moved to strike it on the ground that the Court (Mr. 
Justice O’Donoghue) having held on the Original Com¬ 
plaint that the Resolution of November 8, 1930 was 
not a contract but a mere expression of policy and the 
Amended Complaint stating the same cause of action 
in substantially the same terms, (For the similarity 
see present brief n. 32) the Affidavit was inadmis¬ 
sible and should be stricken as an irregular attempt to 
have the Court (Mr. Justice Luhring) rehear and re¬ 
determine a matter already decided (R. 49). Like¬ 
wise, Defendant moved to strike the Affidavit on the 
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ground that it was inadmissible in its entirety, disclos¬ 
ing no relevant or material facts tending to show that 
tin* Resolution of November 8, 1930 constituted a cons¬ 
truct instead of a mere expression of policy (R. 49)!. 
Defendant averred that all of the alleged testimony 

% i 

proffered by Plaintiff in her Affidavit was inadmis¬ 
sible or irrelevant and that the alleged facts in her 
Affidavit were entirely consistent with the Resolution 
of November 8,1930, being a mere expression of policy 
relating to a then condemnation proceeding (R. 50)|. 
Further Defendant averred that the testimony profj- 
fered in Plaintiff’s Affidavit was inadmissible to con[- 
strue a Resolution clear on its face, and constituted an 
attempt to alter the meaning of a corporate resolution 
by means of outside statements of corporate officers? 
and Directors (R. 50). j 

Justice Luhring’s Decision Striking Plaintiff’s 

Affidavit: 

! 

The Motion to Strike Plaintiff’s Affidavit came ori 
for hearing before Mr. Justice Luhring, who subj 
sequently handed down a written opinion (R. 51-55) 
reciting in cxtmso the facts in the case and referring 
to the fact that Plaintiff by her Affidavit undertook t<} 
construe the Resolution of November 8, 1930 by allcgj 
ing circumstances surrounding its adoption (R. 53 )\ 
all of which the Court in its opinion recited (R. 53-54)1 
The Court said: 

i 

“The resolution of November 8, 1930 is couched ip 
plain and unambiguous language and therefore! 
must be treated as the exclusive medium of as¬ 
certaining the purpose for which it was adopted 
as the act of the corporation. Therefore, parol 
testimony is inadmissible to alter, vary or coin 
tradict its terms. i 
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“The affidavit of plaintiff is offered for the pur¬ 
pose of showing that at the time the resolution 
was adopted, the Board of Directors intended it as 
an exercise of the option to redeem the preferred 
stock and, therefore, a binding contract of the 
corporation to redeem. This affidavit would alter 
and vary the terms of the original resolution by 
making it resolve that whenever Squares 415 and 
439 are sold and payment received therefor, “an 
amount of preferred stock be paid off equal to the 
net proceeds received from this property.” This 
can not be done by parol evidence. 

“The affidavit does not meet the requirements 
of Rule 56 (e) because it does not “set forth such 
facts as would be admissible in evidence.” In 
such case a motion to strike is the proper 
remedy. ’ ’ 

“The motion to strike the affidavit of the plain¬ 
tiff is sustained.” 

Plaintiff thereupon asked leave to file a new affidavit 
as a substitute for the affidavit stricken. The new 
affidavit was substantially the same as the old one, ex¬ 
cept that it incorporates a Resolution of the Board 
dated December 21, 1932, authorizing the officers to 
sign a letter written by F. A. Johnson and George E. 
Sullivan to the District Commissioners agreeing to 
accept a certain price for the land (R. 60). Like¬ 
wise, the new affidavit averred that on December 29, 
1933, after the Court had rejected the company’s ap¬ 
peal on the second condemnation proceedings, Mr. Sul¬ 
livan, the company’s attorney, wrote to the Commis¬ 
sioners of the District that the company “will not de¬ 
cline to entertain negotiations by your Board for the 
purchase of my client’s land” (R. 60). Likewise the 
Affidavit refers to a letter of the same Mr. Sullivan in 
May, 1935 expressing his opinion that there had been 
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“no abandonment of the Congressional intention |to 
embrace the area owned by Johnson & Wimsatt, Incj.” 
(R. 60). Also, the Affidavit recited that in August, 
1935 the company authorized the sending of a letter 
to the Commissioners asking their aid in bringing 
about the purchase of the property (R. 61). The r£st 
of the Affidavit seems to be similar to the original 
Affidavit. 

This Affidavit was presented to the Court at the 
time the Court was about to sign the Order Striking 
the First Affidavit, and granting a Summary Judg¬ 
ment for Defendant. Defendant’s attorney therefore 
moved orally to Strike the Second Affidavit (R. 62). 
The Court struck it (R. 63) and thereupon overruling 
the Plaintiff’s Counter Motion for a Summary Judg¬ 
ment, granted Defendant’s Motion for a Summary 
Judgment and entered a Summary Judgment for De¬ 
fendant February 16, 1940 (R. 63). 


i 


i 


i 

i 


i 
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SUMMARY OF ARGUMENT. 

I. A summary judgment below was proper, there 
being no genuine issue of any material fact. 

II. The court below was right in striking plaintiff’s 
affidavits. 

III. There was no error in granting summary judg¬ 
ment for defendant. 

IV. The resolution of November 8, 1930, was not the 
exercise of an option. 

V. There was no communication of the alleged exer¬ 
cise of the option. 

VI. In the absence of communication the resolution 
of November 8, 1930 could be revoked at any time. 

VII. Even assuming the resolution of November 8, 
1930, earmarked the funds from the property sold 
thereby used to redeem stock, the company could later 
use such funds to pay company debts. 

VIII. The court having held the original complaint 
showed no equity and the amended complaint being 
identical, no error as to striking plaintiff’s affidavit 
could arise. 
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ARGUMENT. | 

POINT ONE. 

Summary Judgment Below was Proper, There Being 

no Genuine Issue as to Any Material Fact. 

We do not believe that there was a genuine issue of 
material fact before the Court below. Appellant's 
Counter Motion for Summary Judgment itself stages 
that “there is no genuine issue of a material fact and 
the Plaintiff is entitled to judgment as a matter jof 
law” (R. 43-44). Likewise, Appellant in her Brief 
filed with the Court below said: i 

i 

“The Defendant has moved for Summary 
Judgment asserting that no genuine issue of ma¬ 
terial fact exists in this controversy. In tliis 
statement Plaintiff acquiesces and herself moves 
for Summary Judgment. On the admitted facts 
Plaintiff submits that she is entitled to judgment 
as a matter of law.” 

In the conclusion of the same Brief, Plaintiff re¬ 
peated the above statement. Now, however, Appelhint 
devotes an entire point in her Brief to this argument: 

i 

“Summary Judgment is inapplicable where 
pleadings raise issue of fact.” (App. Br. pp. 15-17) 

j 

It is well known that a litigant who has adopted lie- 
low a certain theory cannot abandon this theory on ap¬ 
peal and adopt an entirely different one: 

| 

Houghton v. Jones, 1 Wall. 702; 

Ohio v. Swift d Co., 260 U. S. 146; 

Blair v. Oesterlein Machine Co., 275 U. S. 220; 

Duignan v. United States, 274 U. S. 195; 

United States v. LaFranee, 282 U. S. 568. i 



AYe believe that where, as here, both sides move for 
Summary Judgment, oik* on one affidavit, the other on 
another, a pure question of law is presented to the 
Court and this was Appellant's position below. The 
sole question relates to the admissibility and effect of 
the affidavits. It is true that the Court on Motion 
struck Appellant's Affidavits, which appellant assigns 
as error and which will be discussed later (p. 28 of 
this Brief). But with regard to Appellant’s effort to 
destroy the Judgment below upon the claim that an 
issue of fact was presented, we believe no such question 
is involved. In Appellant’s conclusion to her Brief 
below she said: 

“For the reasons heretofore expressed, the 
plaintiff submits that no genuine issue of a ma¬ 
terial fact exists and that plaintiff is entitled to 
judgment in her behalf as a matter of law. Should 
defendant undertake to controvert the affidavit 
herewith filed, which contains some of the evidence 
in support of the allegation that by the adoption of 
the resolution of November 8, 1930, the defendant 
intended, and did exercise its option to redeem 
stock and thereby entered into a contract, then 
such issue must be resolved upon a complete hear¬ 
ing of all of the evidence, and consequently both 
motions for summary judgment must be denied." 

Defendant, however, did not undertake to controvert 
Plaintiff’s Affidavit, but moved to strike it on the 
ground that it proffered nothing bill inadmissible testi- 
inonv. The Court agreed with Defendant. There was 
no issue, therefore, of material fact before the Court 
below. Defendant moved for Summary Judgment, sub¬ 
mitting an Affidavit which Plaintiff did not move to 
strike. Appellant does not even now assign error with 
respect to the Trial Court’s considering this Affidavit 


of Defendant. The Court below, therefore, having 
struck Plaintiff’s inadmissible Affidavit (See Fed¬ 
eral Rule 56) gave Judgment on the Pleadings and 
on Defendant’s Motion supported by Affidavit, jit 
seems, therefore, hopeless for Appellant to claim 
here that the Judgment below was wrong because 
there was a genuine issue of material fact before 
the Court. Plaintiff may conceivably argue that 
the Judgment below was wrong on the law (undjer 
Rule 56), but we believe her other argument that it was 
wrong because a genuine issue of material fact wias 
presented is outside the case. It is outside the cyjse 
by her own act and her own concessions below, a posi¬ 
tion deliberately taken by her in pressing her o^vn 
Counter Motion for a Summary Judgment. It wotild 
seem grossly unjust that having persuaded the Court 
below to consider her Counter Motion for Summary 
Judgment on the ground that no genuine issue of ma¬ 
terial fact existed, she should now turn upon that Court 
and attempt to oust its Judgment in favor of Defen¬ 
dant on the ground that the Court below had no right 
to consider either Motion for Summary Judgment jon 
the theorv that a genuine issue of material fact existed, 
issue of material fact. If according to Plaintiff’s own 
words there was no issue of material fact prior to her 
Affidavit being struck, there was even less of one after¬ 
ward. 
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POINT TWO. 

The Court Below was Right in Striking Plaintiff’s 

Affidavits. 

The Resolution of November 8, 1930 rends ns follows: 

“RESOLVED, that when payment has been re¬ 
ceived by the company for Squares 415 and 439, 
being the property condemned by the District Gov¬ 
ernment. an amount of preferred stock be paid off 
equal to the net proceeds received from this prop¬ 
erty.” (R. 7) 

Appellant claims that the above Resolution was the 
irrevocable exercise of an option giving rise to a con¬ 
tract. She claims that the testimony proffered in her 
Affidavits does not tend to alter, vary or contradict the 
terms of the Resolution (App. Br. p. 17), but simply 
shows “the circumstances surrounding the adoption of 
the Resolution” and thus “places the Resolution in its 
proper environment (App. Br. p. 16). Appellant says: 

“Plaintiff alleged that defendant corporation 
accepted the option contained in the charter. This 
was denied by defendant. Plaintiff wished to es¬ 
tablish this fact by proof of the resolution illum¬ 
inated by the circumstances surrounding its adop¬ 
tion and defendant’s subsequent conduct.” 

In other words. Plaintiff wished to show by outside 
“illumination” that the Resolution of November 8, 
1930, which apparently is not good enough to show an 
acceptance of the option, and which by its terms ap¬ 
parently did not constitute an acceptance of the option, 
was in fact, by recourse to outside facts and circum¬ 
stances, such an acceptance. This simply amounts to 
contending that a written instrument which does not on 
its face constitute the exercise of an option may be 
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added to by outside facts and circumstances to show 
that it was such an exercise of an option. In other 
words, Appellant is driven to the position that ithc 
Resolution is not of itself an acceptance, but that if 
something more is added to it in the shape of facts, 
acts and circumstances, it will constitute an accept¬ 
ance. This is simply attempting to add to the terms of 
a written instrument by oral testimony. It constitutes 
such an attempt in its worst form. 

Ihit let. us see what testimony Plaintiff proffers) to 
accomplish this. 

Defendant moved to strike the first Affidavit! of 
Plaintiff on the following grounds: 

* i (2) The affidavit is inadmissible in its ien- 
tirety, disclosing no relevant or material fgets 
showing that the resolution of November 8, 1)930 
constituted a contract instead of a mere expres¬ 
sion of policy. The alleged facts set forth in the 
affidavit arc substantially: 

(a) That inexperienced women controlled the 
business. 

i 

(b) That costly mistakes had occurred. 

(c) That a policy of liquidation of unusable 
real estate was adopted. 

(d) That the resolution of November 8, 1930 
was a step in the liquidation and intended to be 
a final disposition of the proceeds of sale of the 
Georgia Pine yard. 

(e) That subsequent to the passage of fche 
resolution the executive committee recom¬ 
mended a policy of liquidation instead of expan¬ 
sion and tliat the committee report was adopted 
bv the Board. 

* I 

i 

(f) From the time of its passage, the resolu¬ 
tion of November S, 1930 was regarded by the 
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Board members as a final disposition of the pro¬ 
ceeds of sale until nearly eight years later. 

(g) That in contemplation of the sale and in 
partial compliance with the resolution of No¬ 
vember 8, 1930, the company on March 1, 1931, 
borrowed $37,500 with which it redeemed that 
much preferred stock. 

(h) That the treasurer on February 13, 1932 
reported as unusual expenses interest on the 
money borrowed to redeem $37,500 worth of pre¬ 
ferred stock in contemplation of the sale of the 
Georgia Pine yard. 

(i) That in a subsequent report dated Febru¬ 
ary 17, 1934, the treasurer disclosed payment of 
$2,200 for ‘interest on money for preferred 
stock called.’ 

(j) That the resolutions of the Board of Di¬ 
rectors of November 18, 1935 and April 25,193(5 
redeeming preferred stock had no connection 
with the resolution of November S, 1930 but sim¬ 
ply redeemed preferred stock out of earnings. 

(k) That plaintiff only learned of an effort to 
use the proceeds of the sale of the Georgia Pine 
yard ‘in the business’ instead of for the purpose 
of redeeming preferred stock in April, 1938. 

(l) That plaintiff protested, that the resolu¬ 
tion of November 8, 1930 was never rescinded 
and the Board of Directors on July 30, 1938 
passed a resolution over her protest to the effect 
that the resolution of November 8, 1930 had no 
relation to net proceeds derived otherwise than 
in the then pending condemnation proceedings 
which were later abandoned, and constituted a 
mere authorization subject to any later action 
the Board might take. The Board also at the 
same meeting directed the company’s officers 
not to apply any funds from whatever source 



derived, toward the redemption of preferred 
stock, likewise over plaintiff’s protest. 

i 

Xone of the above testimony is admissible, rele¬ 
vant, or material to prove that the resolution of 
November 8, 1930 constituted a binding contract, 
as distinguished from an expression of policy, or 
that the 1930 resolution relating to a 1930 con¬ 
demnation proceeding, applied to a 1938 sale of the 
property. The alleged facts shown in the affidavit 
are entirely consistent with the resolution of No¬ 
vember 8, 1930 being a mere expression of policy 
relating to a then condemnation proceeding and £lo 
not touch at all the claim that the resolution consti¬ 
tuted a binding contract which is the main point 
at issue. 

(3) Further, the testimony sought to be given 
in the affidavit is inadmissible to construe a resolu¬ 
tion clear on its face, and constitutes an attempt 
to alter the meaning of a corporate resolution by 
means of outside statements of officers and di¬ 
rectors.” (R. 49-50) 

i 

Arguing from the above, Appellee asks this Court 
to consider the unlikelihood of an uncommunicated 
resolution of a board of directors constituting a notice 
of redemption to stockholders. A resolution ordinarily 
expresses the policy or intentions of the Board at the 
particular time. A clear wording of the resolution 
itself plus communication by notice to the stockholders 
would therefore seem required to show that it was ip- 
tended by the Board to constitute a redemption and to 
be binding, final, determinative, irrevocable, and all the 
other adjectives used by the appellant. In the present 
case the Resolution simply says that when payment hps 
been received for the property an amount of preferred 
stock be paid off equal to the net proceeds, etc. The 
Resolution is clear on its face and simply means whgt 
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it says, namely, that on November 8, 1930, when it was 
passed, the Board stated that when payment was re¬ 
ceived in a then pending condemnation proceeding, an 
amount of preferred stock should be paid off. There 
is, therefore, no room for interpretation. It is en¬ 
tirely clear what the Board meant on November 8,1930. 
The Resolution is palpably non-final in character with 
nothing on its face to show that it is binding, irrevoc¬ 
able, or in any sense contractual. Since the corpora¬ 
tion had a continuing right without time-limit to re¬ 
deem its preferred stock at any time , there could be 
no possible consideration, or justification, for bind¬ 
ing itself to the preferred stockholders by a limiting 
contract. Unless otherwise shown, the Resolution 
would naturally be capable of change at any time. 1 

The sole purpose of Plaintiff’s Affidavit is to show 
by outside evidence that the Resolution was in fact 
binding and irrevocable, and that it applied to funds re¬ 
ceived from the 1938 sale of property as distinguished 
from the 1930 condemnation, and was in fact a con- 


1 It is well known that resolutions of a board of directors are revocable 
at will, otherwise the first resolution of a corporation might be the last. 
(Fletcher Cyc. on Corporations, Sec. 431) The seeming exception that 
a dividend once declared cannot be revoked is because the declaration 
establishes a debt of the corporation to the stockholders and a debtor 
cannot rescind his debt. ( J Cooke on Corporations , 7th cd.. Sec. .141. p. 
1580) But even the declaration of a dividend must be communicated. 
(Stoats v. Biograph, 236 Fed. 454) If not communicated, the resolu¬ 
tion may be rescinded. (Ford v. Easthampton Rubber Thread Co., 158 
Mass. 84; 32 X. E. 136) A stock dividend, however, can be revoked, 
the reason being that a stock dividend does not change the nature of 
the shareholder’s interest in the corporate assets. (Stoats v. Biograph, 
supra; Terry v. Eagle Lock Co., 47 Conn. 141; Stevens, Corporations, 
pp. 400, 401; see also 26 Yale Law Journal, p. 598; J 7or outer's Cus. 
Corp., 265; Machen on Corporations, Vol. 1, Sec. 601.) A resolution 
granting “rights” can likewise be rescinded on the same principle. 
(Hugo Cohn v. City Services Co., U. S. D. C. S. D. N. Y. Jan. 25, 1930, 
unreported.) Carried to its logical conclusion, Appellant’s present 
claim amounts to saying that a resolution to redeem preferred stock 
adopted at the beginning of a directors ’ meeting could not be rescinded 
at the end. 


tract with the Plaintiff. What facts does Plaintiff sub¬ 
mit in her Affidavit to show this ? 

Plaintiff’s big point is that the women directors 
controlled the corporation, knew nothing about busi¬ 
ness, and wanted to prevent mistakes by liquidating 
the corporation. Plaintiff neglects to state, having 
forgotten facts already before this Court, that the 
women directors owned not one single solitary share <j>f 
common stock of the corporation, the only voting stock. 
(R. 3-4) Plaintiff does not say, having forgotten that 
this too is already before this Court, that for ten years 
after the death of Plaintiff’s father the common stock, 
the only voting stock, had been placed by her father m 
the hands of trustees to whose grace and favor alone 
Plaintiff and the other women directors owed their 
election as directors. (R. 3-4) Virtual ownership arid 
control of the business did not therefore pass to heir- 
self, her brothers and sisters, upon her father’s death 
as Plaintiff contends. Plaintiff has forgotten, and this 
too is already before this Court, that Plaintiff was ex¬ 
pressly deprived of any control in the business for the 
period of the trusteeship, i. <\, ten years from the 
death of her father in 1921). (R. 3-4) Plaintiff’s in¬ 

ference, therefore, that it was necessary to liquidate 
the business because she was a poor weak woman, fortu¬ 
nately or unfortunately controlling a big business with 
four other women, is too absurb for discussion. Not 
only is it patently absurd, but irrelevant. If Plaintiff 
and the four women directors did not know what thev 

I 

were doing, it has no bearing whatever on whether the 
Resolution of November 8,1930 was a binding contract 
with the stockholders. The so-called “policy of liqui¬ 
dation’’ claimed by Plaintiff is equally consistent with 
the Resolution of November 8, 1930, being a mere ex¬ 
pression of policy and not a binding contract, as with 
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Plaintiff's claim. If so, the “policy of liquidation” 
adds nothing to the Resolution of November 8, 1930, in 
no way shows it to be binding and a contract, and hence 
Plaintiff’s testimony as to the “policy of liquidation” 
is entirely inadmissible as irrelevant and immaterial 
to the question in hand. 

The same may be said as to the report of the execu¬ 
tive committee of December 13, 1930. Assume that it 
did recommend “a policy of liquidation.” How does 
this show the Resolution of November 8, 1930 was a 
binding contract? How does it show any more than 
that a particular item was part of this policy? What 
has this to do with showing a binding contract? In¬ 
deed, the more Plaintiff harps on “policy” the more 
evident it becomes that the Resolution of November 8, 
1930 was like the other things Plaintiff proffers, a mere 
policy and not a contract. Then comes Plaintiff’s state¬ 
ment, (R. 4(>), “that from the time of its passage, the 
Resolution of November 8, 1930, was regarded by all 
of the Board members as a final disposition of the 
proceeds of sale until nearly eight years later.” It is 
not what the “Board members” thought, it is what the 
Board thought evidenced by Board Resolution, that is 
determinative. How can the mere “opinion” of mem¬ 
bers of the Boai’d In* admissible to show the legal effect 
of the Resolution? As to Plaintiff's claim (identical 
with that made in the Original Complaint) of “partial 
compliance" with the Resolution by the borrowing on 
March 1, 1931 of Thirty-seven Thousand Five Hun¬ 
dred Dollars ($37,500) and the use of its proceeds in 
redeeming preferred stock. Plaintiff forgets that the 
main question at issue is whether the Resolution of 
November 8, 1930 was an actual redemption of stock. 
Plaintiff's claim in her Affidavit that this constituted a 
“partial compliance with the Resolution” in no way 
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proves that the Resolution was a contract. The Reso¬ 
lution might have been partially complied with as la 
policy and not as a contract. What was not a contract 
cannot be made into a contract by “partial compli¬ 
ance.*’ The whole argument begs the question. Like¬ 
wise it was all before Mr. Justice O’Donoghue when he 
dismissed the Original Complaint. 

The same may be said for the report of the treasure* - . 
As is quite apparent, none of these things are pertinent 
at all to determine whether the Resolution was a con¬ 
tract as distinguished from a mere statement of policy. 

The rest of the affidavit as to what Plaintiff did in 
1938 obviously has no bearing on whether the Resolh- 
tion of November 8, 1930 was a contract or not. The 
same may be said of Plaintiff’s claim that the Board 
has no right to hold that the Resolution of November 
8, 1930 did not apply to the 1938 sale of the property. 
None of these matters would show the Resolution cjf 
November 8, 1930 to be a contract, and so are inadmis¬ 
sible. 

Plaintiff’s Affidavit is inadmissible in its entirety ajs 
it in no way proves whether the Resolution of Novem¬ 
ber 8,1930 was an actual redemption of stock or, as held 
hv Mr. Justice O’Donoghue, a mere expression cjf 
policy. The Resolution is unambiguous on its face as ;a 
mere expression of policy. It is only Plaintiff’s tor¬ 
tured efforts which could conceivably cast any ambigu¬ 
ity upon it, an ambiguity which Plaintiff proposes to 
resolve by her own inadmissible testimony. It is well 
known that the law does not permit this. Plaintiff Is 
primary object is to make a contract what does not on 
its face purport to be a contract. She proposes to d!o 
so with the most meager possible testimony dealing 
principally, as already shown, with what she claims tile 
Resolution was designed to accomplish. As already 
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seen, every fact she sets forth is equally consistent with 
the Resolution being a mere statement of then policy. 

The cases cited here and below by Plaintiff are all 
readily distinguishable, and do not hold that oral testi¬ 
mony of directors can be used to show that a Resolu¬ 
tion, which does not appear on its face to be a contract, 
is in fact a contract. Rose et ol v. Independent, et 
cetera, 215 Pa. 69; 64 Atl. 401; simply held that cor¬ 
porate acts could be proved by evidence other than the 
corporate minutes. In Cory v. Hamilton National 
Bank, 31 Fed. (2d) 379, the testimony was as to what 
the directors said at a meeting, the Court expressly 
ruling out as authority Bast in v. Given, 170 Ky. 201; 
185 S. W. 135; where statements made outside a direc¬ 
tors meeting were offered. Lawrence v. Premier In¬ 
demnity Co.. ISO Cal. 668; 182 Pac. 422, likewise was 
restricted to what happened at a meeting as to which 
Plaintiff offers nothing whatever in her Affidavit; Shu- 
man v. Main Insurance Co., 265 Pa. 38; 10S Atl. 265, 
is a similar case. C. & 0. R. Co. v. Deepwater R. Co., 
57 \Y. Va. 641; 50 S. E. 890, simply held that the courts 
could look at the facts surrounding a resolution to de¬ 
termine its meaning where it was ambiguous and could 
consider the object the directors had in view as to which 
the subsequent acts of the Board, not statements of in¬ 
dividual directors, were admissible. The object here, 
as is apparent, could be achieved equally as well by 
a policy as by a contract. 

As against Plaintiff’s cases Defendant can cite sub¬ 
stantial authority. Defendant being a Delaware cor¬ 
poration. Delaware authorities are particularly per¬ 
tinent, as to which see Saulsbury v. American Vulcan¬ 
ized Fibre Co., 5 Boyce (Del.) 182, 194; 91 Atl. 536, 
holding that parol evidence is entirely inadmissible to 
change the effect of an unambiguous corporate resolu- 
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tion. To the same effect is Foreman’s Systems v. Milk 
Dealers Crate Co., 120 All. (Del.) 358, 362, Penn Co. y. 
Wilmington Iron Co., 1 Pennewill (Del.) 337, 340; 41 
Atl. 236, see also Lipse.it v. Uassard, 158 Mich. 509; 1^2 
X. W. 1091, cited in the Saulsbury case. 

Bearing in mind that Plaintiff is trying to prove that 
a certain paper writing constitutes a contract, the 
Court is referred to Snyder v. Lindsey, 157 X. Y. 616; 
52 X. I']. 592; holding that the question of whether 
money put into a company in accordance with a cor¬ 
porate resolution was a contribution to capital or a 
loan must be determined from the resolution itself and 
not from oral testimony. Fletelier on Corporations 
says, Section 4661: 


“As between the parties thereto, parol evidence 
is not admissible to vary or contradict a written 
contract between a corporation and one of its mem¬ 


bers. 


*1 


If so, how is it admissible to show that a certain writ¬ 
ing is in fact a contract instead of a statement of 
policy ? It is obvious that this is a pure question of layr 
to be dceided from the writing itself. 

Chief Justice Shaw of Massachusetts, held in the 
leading case of Govld v. Norfolk Lead Co., 9 Cusl). 
(Mass.) 345, that a court could not allow a director to 
testify as to what he thought a resolution included. 
The Court said: 


“The vote was a written instrument and must 
be construed by its terms alone with reference to 
the subject matter to which it applies.” 


So too, in Bartlett v. Kinsley. 15 Conn. 327, 334 the 
Court said: j 

“The intention of a corporation can only be 
learned by the language of its recorded acts; anrjl 


i 
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neither the private views nor the public declara¬ 
tions of individual members of such a corporation 
are for this purpose to be inquired after; Fletcher 
v. Peck, 6 Cranch 87. ” 

It is clear from the above that Plaintiff’s testimony 
is entirely inadmissible. 

The Court below, Mr. Justice Luhring, perceived 
this, holding: 

“The Resolution of November 8,1930 is couched 
in plain and unambiguous language and therefore 
must be treated as the exclusive medium of ascer¬ 
taining the purpose for which it was adopted as 
the act of the corporation. Therefore parol testi¬ 
mony is inadmissible to alter, vary or contradict 
its terms.” (R. 54-55) 

Appellant, however, argues that she does not pro¬ 
pose to alter, vary or contradict the Resolution, but 
merely wishes to show the “circumstances surround¬ 
ing its adoption,’’ “to put it into its proper environ¬ 
ment” and to “illuminate” it (App. Br. p. 16). 

We do not believe that any of the cases cited by Ap¬ 
pellant cover the present situation in fact or principle. 
Appellant is endeavoring to add something to a resolu¬ 
tion which is something less than satisfactory to her in 
order to convert the resolution into a legal exercise of 
an option. In other words. Appellant wishes to con¬ 
vert what is not a legal exercise of an option into one 
by showing that she, or possibly others, regarded it as 
the legal exercise of an option. This seems a clear 
varving of a written instrument. 

Appellant's cases cited on page 16 of her Brief may 
briefly be noticed. 

Horten v. Lofiler. 29 App. I). (*. 490 simply dealt with 
Ihe well known rule that patent ambiguities, i. e.. aris- 
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ing on the face of an instrument itself, cannot be ex¬ 
plained away by extrinsic evidence, whereas latent am¬ 
biguities may. The ambiguity, if it exists, is patent 
in the present case. The alleged ambiguity Appellant 
wants to explain is as to whether or not the Resolution 
of November 8, 1930 is the exercise of an option. In 
other words, Appellant wants to show whether it jis 
a contract or not. Obviously, no such thing can be dope. 
In IIartcn v. Loffler, what was admitted to be a con¬ 
tract unskillfully drawn was construed as to what lit 
covered. This seems poles apart frm showing that! a 
written instrument was itself a contract instead of I a 
mere expression of policy. 

Miller v. Robertson , 266 U. S. 243, 251, likewise in¬ 
volved the construction of a contract, /. c., as to 
whether it covered a certain situation. The Court’s 
statement that “Appellant’s contended that the pair- 
lies failed to make a contract” refers to whether th<j>y 
failed to make a contract as to certain items, /. 
whether the contract covered these items. 

In Sand Filtration Corp. v. Cowar dim, 213 U. 
360, the question was whether an additional item w r as 
within the contract. No question was involved as to 
whether a paper writing was itself a contract, as the 
alleged exercise of an option or otherwise. 

In Gill v. Ren Franklin Realty Co., 43 F. (2d) 337, 
the existence of the contract was conceded, but the 
question was whether payment should be made in cash 
or in Series A or Series B Bonds. The Court simply 
applied to a complicated contract the rule of ascertain¬ 
ing the intention of the parties. There was no question 
as to whether the writing itself constituted a contract. 
The latter seems a pure question of law in every in¬ 
stance to be ascertained in the writing itself. 

i 

I 
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Bradley v. Washington, Alex., etc., 10 Peters, 89, 99, 
involved an instrument admitted to be a contract, and 
the question was whether certain acts constituted per¬ 
formance. 

In Cory v. Hamilton National Bank, 31 F. (2d) 379, 
the testimony offered was as to what the directors said 
at a meeting and later on, the court expressly ruling 
out statements the directors made outside the meeting. 
No question was involved as to whether a resolution 
was the exercise of an option or not. 

Shuman v. Main, etc. Insurance Co., 265 P. 38; 108 
Atl. 265 restricted testimony relating to a resolution 
to what happened at a directors’ meeting as to which 
Plaintiff offers nothing in her Affidavit. 

C. <£ 0. B. Co. v. Deepwater, 57 W. Va. 641; 50 S. E. 
890, simply held that to determine what a resolution 
covered, not the nature of the resolution, whether a 
contract or not, courts could look at the facts surround¬ 
ing the resolution and could consider the object the di¬ 
rectors had in view. As to this the subsequent acts 
of the Board, not statements of individual directors, 
were admissible. 

It follows from the above that it was proper for the 
Court to strike Plaintiff’s Affidavits. 
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POINT THREE. 

i 

There was no Error in Granting Summary Judgment 

for Defendant. 

Defendant’s motion for summary judgment: 

Plaintiff’s Affidavit having been stricken and Plain¬ 
tiff having made no move against Defendant’s Affidavit 
in support of its Motion for Summary Judgment, the 
Court was clearly right in giving Summary Judgment 
for Defendant. Defendant’s Motion for Summary 
Judgment was based on the following grounds: 

1. That the Amended Complaint was almost ex¬ 
actly similar to the Original Complaint with rje- 
spect to the only cause of action retained. Hencje, 
having restated in almost identical language the 
allegations of the Original Complaint and the 
Court having already dismissed the Original Com¬ 
plaint on the ground of lack of equity, and other 
grounds, the Court hearing the Amended Conii- 
plaint was necessarily bound by the Original 
Order of Dismissal, which was the Law of tlie 
Case, not having been appealed. 

2. There was nothing in the claim of partial 
compliance with the Resolution of November 8, 
1030, the facts showing no compliance at all with 
this Resolution, viewing the Resolution as the 
binding exercise of an option. 

The first basis of the Motion for Summary Judg¬ 
ment will be discussed later in the present brief. (Sde 
page 52 et seq.) 

As to the claim of “partial compliance” it will be 
remembered that Plaintiff in both her Original and 
Amended Complaints and in her Affidavit in suppoft 
of her Counter Motion for Sumarv Judgment claimed 
that on March 1,1931 “in partial compliance” with the 
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Resolution of November 8, 1930, the company bor¬ 
rowed Thirty-seven Thousand Five Hundred Dollars 
($37,500) and to the extent thereof redeemed preferred 
stock on a prorata basis, (Original Complaint, R. 10; 
Amended Complaint, R. 28; Affidavit, R. 46). In the 
Affidavit of Mr. Lolir, secretary of the company, at¬ 
tached to Defendant’s Motion for Summary Judgment, 
there were incorporated the minutes of the meeting of 
the Board of Directors of February 21, 1931, reading 
as follows: 

•‘RESOLVED, that the resolution passed at the 
Annual Meeting of the Board of Directors held on 
the 10th day of January, 1931, declaring a divi¬ 
dend of 1% on the Preferred stock of this corpora¬ 
tion payable March, 1931, is hereby amended to 
read as follows: 

“RESOLVED, that in lieu of the dividend of 
V'/c that 59r of the preferred Stock be called at 
par of $100.00 per share, pavable March 1, 1931.” 
(R. 37) 

Five (5) percent of the preferred stock equals three 
hundred and seventy-five (375) shares at One Hundred 
Dollars ($100) per share ($37,500). This Resolution 
therefore shows not that the redemption of Thirty- 
seven Thousand Five Hundred Dollars ($37,500) worth 
of preferred stock March 1, 1931 was in compliance 
with the Resolution of November 8, 1930, but was 
simply a method of getting cash into the hands of the 
stockholders in lieu of a dividend. In other words, the 
redemption of preferred stock was in no way a “par¬ 
tial compliance” with the Resolution of November 8, 
1930. 

The redemption of one hundred eight-seven and one- 
half (1S7 1 A) shares of preferred stock pursuant to the 
Resolution of November 18, 1935 and of an equal 
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amount pursuant to the Resolution of April 25, 1936 
has already been admitted by Appellant to have iio 
connection whatever with the Resolution of November 
8, 1930 and in no way a “partial compliance” with!it 
(R. 47). 

xVs to the borrowing of Sixty-four Thousand FiVe 
Hundred Dollars ($64,500) from the National Metro¬ 
politan Bank with which the company, Appellant 
claims, “refunded the previous loan of Thirty- 
seven Thousand Five Hundred Dollars ($37,500);” 
it is not clear from Appellant’s Original Complaint 
(R. 10-11) or Affidavit (R. 46) whether she claims 
this transaction was a form of “partial compliance*” 
In any event, the Affidavit of Mr. Lohr, secretary, in¬ 
corporates the minutes of the Board Meeting datgd 
April 13, 1935, authorizing the borrowing of the Sixty- 
four Thousand Five Hundred Dollars ($64,500) and 
disclosing that this loan was for the “purpose of re¬ 
ducing or liquidating the obligations of this corpora¬ 
tion to the Goldsboro Lumber Company and the Na¬ 
tional Metropolitan Bank” (R. 38). 

The Affidavit of Mr. Lohr, secretary, likewise in¬ 
corporated an excerpt from the annual report of the 
treasurer presented at a meeting of the Board April 
30, 1938, reading as follows: 

“We paid interest in 1937 of $9,266.99. Our 
total Notes Payable as of December 31,1937 were 
$144,714.28. Mortgages Payable $64,500.00. The 
Mortgage is held by the Trustees of the William 
A. Wimsatt Estate on Square 415. $106,214.28 ^s 
due to the Heirs and $2,500.00 to the Estate. It 
is the earnest hope of your Treasurer that the 
District Government will buy Squares #415 arid 
#439 so we can pay off most of this indebtedness 
and put our house in order.” (R. 36) 


I 

i 
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Plaintiff was present at this meeting (R. 41) and 
therefore had notice as early as April 30, 1938 that 
it was proposed to use the receipts from the sale of 
the property to the District for the purpose of paying 
the debts of the company. After all, what better use 
of the money could have been made? 

The facts, therefore, before the Court not only do 
not show that the Resolution of November 8, 1930 was 
“partially complied with” in respect of Plaintiff’s 
claim that it constituted the exercise of an option, but 
showed that the redemption of Thirty-seven Thousand 
Five Hundred Dollars ($37,500) worth of preferred 
stock on March 1,1931 was pursuant to an entirely dif¬ 
ferent policy, and was simply in lieu of a dividend 
(R. 37). As already seen from the Resolution of 
February 21,1931, covering the March 1,1931 redemp¬ 
tion, this redemption was in no way connected with the 
November 8, 1930 Resolution, but was in lieu of a 
dividend of one (1) per cent (R. 37). 

The resolution of November 8, 1930 was 
not the exercise of an option: 

The present brief has already argued (p. 28) that on 
the face of it the Resolution of November 8, 1930 was 
not the exercise of an option but was simply the ex¬ 
pression of the Directors’ then policy. The Resolu¬ 
tion shows on its face that it is not self-executing. 
An additional resolution would be necessary to put it 
into effect. The informal phrasing of the Resolution 
itself should be noted. It states that “an amount of 
preferred stock be paid off.” Contrast this statement 
with the Resolution of February 21, 1931 to the effect 
that “5% of the preferred stock be called at par of 
$100.00 per share payable March 1, 1931.” (R. 37) 
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There is no way to tell from the Resolution what the 
words “paid off” mean, and this is consistent with 
the Resolution being a mere informal expression of 
policy. Section 27 of the Deleware Corporation Laiw 
deals with the “purchase,” “redemption” and “re¬ 
tirement” of preferred stock, three different things. 1 
There is no way to tell from the Resolution which one 
of these three things are contemplated. Likewise, 
there is no time or place specified in the Resolution, 
nor the manner nor way in which the preferred stock jis 
to be “paid off.” The absence of these particulars in¬ 
dicates the necessity of a further resolution and tips 
indicates that the Resolution is a mere policy instead 
of the actual redemption itself. To visualize this, jit 
is only necessary to ask whether if the shoe wefe 
on the other foot, the company could point to the Reso¬ 
lution as the actual redemption of Plaintiff’s preferred 
stock. For Plaintiff must make it that, or it is noth¬ 
ing. Xot to repeat argument elsewhere ^contained 
in the present brief, it seems clear that the burden of 
proof being upon Plaintiff to establish the Resolution 
as the binding exercise of an option and in fact the 
actual redemption itself of preferred stock, and Plaih- 
tiff having no evidence to show this, the Court, con¬ 
fronted with a Resolution appearing otherwise on its 
face, was well within its right in giving Judgment f6r 
Defendant. 


i Under Delaware Corporation Law, Sec. 27 the Company can: 

“(1) Redeem all or any part of such shares, if subject to redemption 
at such time or times at such price or prices and otherwise as shall be 
stated or expressed in the certificate of incorporation or 

(2) At any time or from time to time, purchase all or any part of sufch 
shares but in the case of shares subject to redemption at not exceeding 
the price or prices at which the same may be redeemed or 

(3) At any time or from time to time, by resolution of the Board 
of Directors retire any such shares redeemed or purchased out of sur¬ 
plus.” (Def. Br. p. 11) 
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As to the discretionary nature of specific perform¬ 
ance see Crowell v. Gould, 68 App. D. C. 297, 300; 
96 F. (2d) 569, 572; also, Hearst Radio Inc. v. Good, 
et at., 67 App. D. 0. 250, 251; 91 F. (2d) 555, 556. 

Lack of communication of the alleged exercise 
of the option or redemption: 

In addition to the factors mentioned, the Court below 
was entitled, in holding that Plaintiff had not shown 
the Resolution of November 8, 1930 to be the exercise 
of an option, to take into consideration the lack of 
communication of the alleged redemption to the stock¬ 
holders. Not only is this communication to the stock- 
holders a technical legal necessity, but the absence of 
communication further indicates that the Resolution 
was not an actual redemption of stock, but a mere ex¬ 
pression of policy at the time. There is no averment 
in the Original Complaint, the Amended Complaint, 
or Plaintiff's Affidavit that the alleged “redemption” 
was ever communicated to the stockholders. (See 
Original Complaint, par. 26, R. 15; Amended Com¬ 
plaint, R. 28-29) Defendant’s Answer denied that any 
such notice of redemption was ever sent out (R. 31). 
All Plaintiff can claim is that she knew about the 
Resolution of November 8, 1930 because she was a di¬ 
rector. It seems obvious that this is entirely insuffi¬ 
cient. Not all the stockholders were directors and it 
follows that under Plaintiff’s theory, the so-called “re¬ 
demption”, based on Plaintiff’s knowledge of what 
happened inside a Directors’ Meeting, "would be good 
as to the stockholders who were directors but not good 
as to the other stockholders. Or it might be good as to 
those present but bad as to those not present. It seems 
elemental that if Plaintiff’s theory of the Resolution 
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of November 8, 1930 as the exercise of an option ijs 
adopted, some communication of such exercise must be 
made. The law is clear on that point. (6 Rid. Ca$. 
Lair, p. GOG) “intentional communication” is neces¬ 
sary. There was no intentional communication of thijs 
Resolution to the stockholders. Plaintiff simply found 
out about it because she was there at the time at thy 
Directors’ Meeting. Fletcher Cyc. Corp. states the 
rule as follows: 

i 

“Corporation resolutions alone do not consti¬ 
tute a contract. To make a vote of a corporation 
a contract binding on it, is necessary, as in the 
case of a deed or promissory note, that, there 
should be the offer of the obligation bv the onci 
party to the other, and its acceptance by the other; 
There can be no symbolical delivery of it, but to 
make a written vote binding as a promise, it must 
be communicated to the other party, that is, offered 
to him for his acceptance, and accepted by himj 
which is the equivalent of the delivery and accept-! 
anee of a written instrument.” (Def. Br. p. 25) I 

(See also Salvation Army v. Wilcox Post #10. 225| 
Mass. 136; 114 X. E. 60; Sears v. King’s County R. Co: 
152 Mass. 151; 25 X. E. 98; Bniton v. Springfield 
Y. M. C. A., 170 Mass. 534; 49 N. E. 928). It is signifi-j 
cant that the Resolution itself does not itself provide: 
that its contents should be communicated to the stock¬ 
holders. In default of this, it may be questioned! 
whether if the officers of the company had of their own! 
accord communicated it to the stockholders such com-' 
munication would be valid, there being no authority for! 
it. (N. Y. Security Co. v. Louisville R. Co., 97 Fed.; 
226, 232) In the absence of communication it follows! 
that the mere fact that Plaintiff learned of the Resolu-1 
tion in her capacity as director docs not give her the I 



right to utilize that knowledge to the disadvantage of 
the company. 

In the absence of communication, aside from 
everything else, the resolution of November 
8, 1930, could be revoked at any time: 

As already noted in the present brief, corporate 
resolutions can always be revoked and it is only in 
the ease of a communicated cash dividend, which estab¬ 
lishes a debt, that no revocation is possible. 

In the absence of communication, there was nothing 
whatever to prevent the company revoking the Reso¬ 
lution. It did in fact revoke it (R. 33-34). On July 
30, 1938, prior to any demand for redemption by 
Plaintiff, but three months after she had notice the 
company might use the money to pay company debts 
(R. 3G, 41, present Brief pp. 5, 6) the Board, after stat¬ 
ing that the Resolution of November 8,1930 had no ref¬ 
erence to net proceeds that might be derived otherwise 
than through the then pending condemnation proceed¬ 
ings, which were later abandoned, that it was a mere 
authorization to the officers of the company, as to the 
application of funds from this condemnation, if and 
when received, and was subject to any later action that 
the Board might take (R. 48), stated: 

“it hereby directs the officers of the corporation 
not to apply any funds of the corporation, from 
whatever source derived, toward the redemption 
or retirement of any preferred stock, unless and 
until this Board so provides in a resolution here¬ 
after adopted.” (R. 34). 

Thus the Resolution of November 8, 1930, not only 
could be, but ivas in fact revoked. 


I 
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Plaintiff cannot argue that relying on the Resolu¬ 
tion of November 8, 1930 she has held the stock these 
ten (10) years for redemption and so she has suffered 
a detriment. She has always held the stock subject 
to redemption; there was no other way to hold it be¬ 
cause it is so provided on the face of the stock cer¬ 
tificate and by the certificate of incorporation (R. t, 
27). She holds it just as much today subject to re¬ 
demption as she ever held it, with or without the Reso¬ 
lution of November 8, 1930. Incidentally, as the rec¬ 
ord shows, she has received dividends on it from time 
to time. Plaintiff’s obligations were exactly the samje 
after the Resolution of November 8, 1930 as before it. 
It follows that there is absolutely no consideration 
moving to the company shown in the present case. 
The absence of mutuality is of itself sufficient ground 
for denying Plaintiff specific performance. She suf¬ 
fered no detriment whatever, no matter what the Res¬ 
olution was. The Resolution gave the company no ad¬ 
ditional right whatever against the Plaintiff, no mat¬ 
ter how the Resolution be considered. 

i 

Even assuming the resolution of November 8,1930 
earmarked the funds from the property sold to 
be used to redeem stock, the company could 
later use such funds to pay company debts: 

Xo matter what the Resolution of November 8, 1930^ 
the company had a right to use the money from the 
sale of the property to pay corporate debts. As stated 
bv Mr. Justice O’Donoghue, the creditors came first 
(R. 25). As already seen, the company used the pro¬ 
ceeds of the sale of the property first to pay the cost 
of the condemnation proceedings, next to pay thef 
mortgage on the property sold, then to- pay the Na-f 

i 

i 

J 
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tional Metropolitan Bank for money borrowed and 
lastly to pay the “dividend notes” issued to the stock¬ 
holders, the various members of the family. All of 
the above disbursements were entirely proper. All 
were valid corporate debts. It is well known that cor¬ 
porations have the right to declare dividends in the 
form of promissory notes. They are merely a form of 
scrip dividends and as said in Haines v. Spencer <(’• 
Barnes, 162 Mich. 509, “A scrip dividend is resorted 
to where the company has profits not in cash.” See 
also Bankers Trust Co. v. Diets Co., 142 X. V. 8. 847. 
It is evident from a reading of paragraph 18 of the 
Original Complaint (R. 12) in connection with para¬ 
graph 20 (R. 13) that the notes listed as having been 
paid in paragraph IS (R. 12) were the promissory 
notes issued as dividends averred in paragraph 20 
(R. 13). These notes were valid debts of the corpora¬ 
tion. 

Fletcher, Cyc. Carp.. Sec. 53, 57, p. 89; 

Bankers Trust Co. v. JJietz Co.. 142 X. Y. S. 847; 

Billinghaut v. Gleason Mfg. Co., 91 X. V. 8. 1046. 

All the company was doing, therefore, with the 
money derived from the sale of the property to the 
District was to use it to pay corporate debts. This 
was as much to the advantage of Plaintiff as to 
the company. Particularly is this so when, as in the 
present case, the Complaint shows tho stockholders all 
held such rights as they had in both common and pre¬ 
ferred stock in equal proportions. It is, of course, un¬ 
derstandable in a human sort of wav, whv Plaintiff ob- 
jected to using this money to pay off the dividend 
notes of her brothers and sisters. Rhe had already 
gotten her own dividend notes paid off first, and lmv- 


f)l 
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ing thus obtained an advantage over the rest of the 
family saw a chance to increase her advantage j)v 
having her preferred stock redeemed in addition. ITer 
plans, though understandable, ought not to have muph 
appeal to this Court. They were severely criticized by 
Mr. Justice O’Donoghue who held on this ground that 
there was no equity in her Original Complaint (R. 23). 
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POINT FOUR. 

The Court Having Held the Original Complaint Showed 
no Equity, and the Amended Complaint Being 
Identical, no Error as to Striking Plaintiff’s Af¬ 
fidavit Could Arise. 

It must be remembered that the Amended Complaint 


is aimosi exactly simin 
spect to the sole ground 
iginal Complaint. The 
show it: 

Comparison of Allegation 

A mended 

Original Complaint 

Part. 11. * * * “The 
Board of Directors of de¬ 
fendant corporation, on 
November 8, 1930, unani¬ 
mously adopted the fol¬ 
lowing resolution: 


“Resolved, that when 
payment has been re¬ 
ceived by the company for 
Squares 415 and 439, be¬ 
ing the property con¬ 
demned by the District 
Government, an amount 
of preferred stock be paid 
off equal to the net pro¬ 
ceeds received from this 
property.” (R. 7). 


r, wont Tor word, wiul ro¬ 
of action retained as the Or- 
following parallel columns 

*• in Original Complaint and 
Complaint: 

A mended Complaint 

Par. 7. “On November 
8, 1930, The Board of Di¬ 
rectors of the defendant 
corporation, pursuant to 
the authority contained in 
Article 4, Paragraph 3 of 
its certificate of incorpo¬ 
ration as aforesaid, unan¬ 
imously adopted the fol¬ 
lowing resolution: 

“Resolved, that when 
payment has been re¬ 
ceived by the company for 
Squares 415 and 439, be¬ 
ing the property con¬ 
demned by the District 
Government, an amount 
of prefered stock be paid 
off equal to the net pro¬ 
ceeds received from this 
property.” (R. 28). 


Par. 12. “By the adop¬ 
tion of said resolution 
dated November 8, 1930, 
tin* defendant corpora¬ 
tion appropriated, ear¬ 
marked and set aside the 
real estate described 
therein, and the proceeds 
from the condemnation 
or sale thereof under 
threat of condemnation, 
as a fund for the redemp¬ 
tion of preferred stock on 
a pro rata basis pursuant 
to and under the author¬ 
ity of Article 4, para¬ 
graph 3 of the Charter of 
said corporation afore¬ 
said.” (R. 7-8). 


Par. 13. “Since the 
adoption of said resolu¬ 
tion of November 8, 1930, 
on numerous occasions 
the directors of said de¬ 
fendant corporation have 
discussed the provisions 
of said resolution and 
from time to time have re¬ 
affirmed the binding char¬ 
acter thereof.” (R. 8). 

Par. 2G. “Article 4, 
paragraph 3 of the 
charter of the defendant 
corporation gave the cor¬ 
poration an option to re¬ 
deem preferred stock at 
any time after 5 years 


Par. 8. “By the adop¬ 
tion of said resolution the 
Board of Directors of the 
defendant corporation in¬ 
tended to, and did, exer¬ 
cise the option contained 
in Article 4, Paragraph 
3, of its certificate of in¬ 
corporation as aforesaid, 
and intended to, and did, 
bind the defendant corpo¬ 
ration to redeem an 
amount of its outstanding 
preferred stock equal to 
the net proceeds received 
from the disposition of 
the aforesaid real estate, 
when payment therefor 
was received, from the 
holders thereof in pro 
rata amounts.” (R. 28). 

i 

j 



54 


from the date of its is¬ 
suance, to which Plaintiff 
agreed by the acceptance 
of her preferred stock 
therein. The said resolu¬ 
tion of November 8, 1930, 
was an exercise of said 
option resulting in a con¬ 
tract binding on the cor¬ 
poration and the holders 
of its preferred stock.’’ 
(R, 15). 

Par. 16. “On March 1, 
1931, in partial compli¬ 
ance with the provisions 
of the said resolution of 
November 8, 1930, and in 
contemplation of the sale 
or other disposition of 
Square 415 and part of 
Square 439 to the District 
of Columbia, the defend¬ 
ant corporation borrowed 
Thirty-seven Thousand 
Five Hundred Dollars 
($37,500), and with said 

monev and to the extent 
* 

thereof redeemed its pre¬ 
ferred stock on a pro rata 
basis.” (R. 10). 


Par. 10. “On March 1, 
1931, in partial compli¬ 
ance with the provisions 
of the said resolution of 
November 8, 1930, and in 
contemplation of the sale 
or other disposition of 
said Square 415 and part 
of Square 439 in the Dis¬ 
trict of Columbia, the de¬ 
fendant corporation bor¬ 
rowed Thirty -seven 
Thousand Five Hundred 
Dollars ($37,500.00) and 
with said money and to 
the extent thereof re¬ 
deemed its referred stock 
from the holders thereof 
on a pro rata basis.” (R. 
28). 


All Plaintiff could show below in an attempt to dif¬ 
ferentiate between the Original Complaint and the 
Amended Complaint was the following: 

“Tn the original complaint the plaintiff pleaded 
the naked resolution of November 8,1930, stripped 
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of all reference to the purpose of the Directors in 
adopting it and the intent, understanding, and 
purpose of the parties affected thereby. Plain¬ 
tiff has now alleged (Paragraph 8 of the amended 
complaint) that ‘by the adoption of said resolu¬ 
tion, the Board of Directors of the defendant coir- 
poration intended to, and did, exercise the optipn 
contained in Article 4, paragraph 3, of its certifi¬ 
cate of incorporation as aforesaid, and intended 
to, and did, bind the defendant corporation to re¬ 
deem’ its preferred stock. Obviously this pleads 
that the corporation entered into a contract.” (PI. 
Brief below). 


Equally obviously, the Original Complaint either 
alleged a contract, or it alleged nothing. Adding, jin 
the Amended Complaint, “the purpose of the Direct¬ 
ors in adopting it and the intent, understanding, at id 
purpose of the parties affected thereby” simply prof¬ 
fered inadmissible testimony. There was no essential 
difference between the Original Complaint and the 
Amended Complaint as to the so-called “contract” 
sued on. It was exactly the same cause of action jin 
each case. It must be remembered that Mr. Justice 
O'Donoghue’s Decision was not based upon the theory 
that there were insufficient facts alleged in the Com¬ 
plaint to make out a cause of action. His Decision 
was based squarely upon the ground that the alleged 
contract sued on was not in fact a contract, but a mere 
expression of policy. Secondly, he held that Plaintiff 
had no equitable right to outstrip her brothers and 
sisters. It seems idle to claim that Plaintiff could 
ever have a cause of action divorced from the Resolu¬ 
tion of November 8, 1930. No matter what “intent, 
understanding or purpose” existed, if that Resolution 
showed on its face a mere expression of policy, ho 


i 
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cause of action existed. And so the Amended Com¬ 
plaint was simply the Original Complaint. 

It is well known that where a Complaint has been 
dismissed as statin# no cause of action and no equity, 
an amended complaint in almost the same terms can¬ 
not overcome the rule that the court’s original decision 
is the Law of the Case. The reports are full of severe 
condemnation of what seems the only purpose of this 
sort of procedure, namely to get the Amended Com¬ 
plaint before some other judge in the hope of a dif¬ 
ferent decision. 

See: 


Begnola's v. Iron Silver Mining Co.. 33 Fed. 
334, Mob; 

Plaftner I in plrmriil Co., v. I nfcntaf ionnl Har¬ 
vester Co.. 133 Fed. 376, 370; 

Commercial Union v. Anglo-South American■ 
Bank. 10 F. (2) 037. 


Where a Complaint has been dismissed for failure 
to state a cause of action, or lack of equity, the court’s 
decision is absolutely res judicata with reference to an 
amended complaint embodving the same cause of no- 
tion. 

Presidio Mining Co. v. Overt on. 261 Fed. 033; 

In the above case the original complaint was dis¬ 
missed. The converse, where the original complaint 
was sustained, was present in Commercial Union v. 
Anglo-South American Bank, 10 Fed. (2) 937. See 
also Ilardg v. N. Butte Mining Co.. 22 F. (2) 62. 

It follows from the above that as the Amended Com¬ 
plaint is almost identical with the Original Complaint 
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and as Mr. Justice O’Donoghue dismissed the Original 
Complaint for want of equity (R. 24), among other 
reasons, his Decision was the Law of the Case, aind 
was binding upon Mr. Justice Luhring when he con¬ 
sidered Defendant’s Motion to Strike Plaintiff’s Af¬ 
fidavit and Defendant’s Motion for Summary Judg¬ 
ment. In prosecuting the present Appeal the burden, 
therefore, is upon Appellant to show, prior to any claim 
of error in the striking of Plaintiff’s Affidavit, that 
there is equity in her Present Complaint. This Ap¬ 
pellant has failed to do. Appellant’s Brief will he 
searched in vain for anything at all tending to shpw 
equity as distinguished from the technical legal right 
to redemption of preferred stock. Nor is the point 
mentioned in Appellant’s “Statement of Points” (jS. 
P. R. 64). 

The question therefore arises how, lacking this 
showing of equity, Appellant can urge any error at all 
with reference to the striking of her Affidavit. What 
does it avail Appellant to claim that the Court Below 
was in error in striking her Affidavit on the ground that 
it proffered nothing but inadmissible testimony when 
there is already in the case Mr. Justice O’Donogliuej’s 
Decision that there is no use in Plaintiff submitting 
any testimony at all, as her Complaint shows no equity 
and no matter what was submitted the Court would he 
unable to grant specific performance? 

Defendant specifically raised the question of the 
Law of the Case in its Motion for Summary Judg¬ 
ment (R. 34-35) in its Motion to Strike the Affidavit 
of Appellant (R. 48, 49) and asked that the Amended 
Complaint be dismissed on the strength of prior ad¬ 
judication (R. 34). Defendant cited below Davis y. 
Davis. 68 App. D. C. 240, 243; 96 F. (2) 512, to whicji 
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may be added this Court's recent Decision in Broun 
v. Gesselschaft, 70 App. D. C. 94; 104 F. (2d) 227. The 
present case is not one of the exceptional cases pre¬ 
ferred to in Brown v. Gesselschaft supra wherein the 
Court is entitled to disregard the doctrine. Plaintiff 
made no showing below that it was any sucli exception¬ 
al case and none can be made here. All Plaintiff argued 
below was that there was a difference between the Or¬ 
iginal Complaint and the Amended Complaint, and 
we see none. Plaintiff also cited Marks v. F rigid ai re 
Sales Corp., 60 App. D. C. 359 ; 54 F. (2) 074, to the 
effect that the Order dismissing the Original Com¬ 
plaint was a mere interlocutory order and hence not 
res judicata. The order was not an interlocutory or¬ 
der, but was a final judgment in the truest sense. (;> 
Cyc. Fed. Proced ., Sec. 2606, San Francisco v. Mc¬ 
Laughlin, 9 F. (2) 390). It was obviously appealable. 
(J Cyc. Fed. Proced.. Secs. 2611, 2617, Savage v. Jones, 
225 U. S. 501). 

In a case such as the present the alleged error in 
the admission or rejection of testimony (strking Plain¬ 
tiff's Affidavit) becomes moot. For analogous cases 
see: 


Yazoo <fz Miss. R. Co., v Mullins> 249 U. S., 531, 
532-533; 

Fidelity $ D Co., v. Courtney, 186 U. S., 342, 
351; 

West v. Camden, 135 U. S. 507, 521; 

Chicago R. Co. v. Wright, 239 TJ. S. 548, 551; 

N. Y. R. Co., v. Peninsula Produce Exchange, 
240 U. S. 34. 


The case is likewise moot because of the uniform 
rule of the Federal Courts that there can be no re- 


versal unless the Court “be clearly of the opinion 
that material prejudice” has resulted. 

i 

Old Equity Rule 46; 

6 Cyc. Fed. Proced., Sec. 3025; 

Unit Shoe Machine Co. v. Muether, 288 Fed. 283; 

Bowman v. Carroll, 23 F. (2) 825; 

Janes v. Janes , 278 Fed. 576. 

This always was the rule even prior to Equity 
Rule 46. 

Reavis v. Fianza, 215 U. S. 16; 

Will v. Tornabells, 217 U. S. 47. 

To make our position perfectly clear, we say that 
where a Plaintiff who has had her Original Complaint 
dismissed for lack of equity and as stating no cause 
of action has the hardihood to file exactly the same 

I 

claim all over again in almost identical language, she 
ought to obtain little consideration. As this Court 
well knows, this Court is compelled upon considera¬ 
tion of an appeal to give judgment as justice may re¬ 
quire {2S U. S. C. A. Sec. 391). As a matter of justice, 
Appellant’s case ought not, therefore, to appeal |to 
this Court. 

It seems idle for Appellant to claim that there vvias 
error in the Court below striking Appellant’s Affi¬ 
davit on the ground that the testimony thus proffered 
was inadmissible, when there was already in the case 
an adjudication that Appellant’s own Complaint not 
only had no equity but presented no claim upon which 
relief could be granted. In this situation what does 
it matter what testimony was proffered, for no matter 
what she proffered her case either lacked equity or 
could not be maintained. In brief, why should this 
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Court be asked to reverse on the ground that a genuine 
issue of material fact existed, if the prior Judgment, 
the Law of the Case, would prevent the Trial Court 
considering any facts at all? 

CONCLUSION. 

The Judgment below was right in all respects 
and should be affirmed. 

Respectfully submitted, 

George E. Sullivan, 
Woodward Building, 

William E. Leahy, 

Bowen Building, 

Attorneys for Appellee. 


Nicholas J. Ciiiascioxe. 
Bowen Building, 

Of Counsel. 
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APPELLANTS REPLY BRIEF. 


Defendant has injected so many false issues into this ap¬ 
peal, has gone outside of the record so often, and has re¬ 
lied upon premises which either find no support in the rec¬ 
ord or are contradicted thereby, that a full reply is felt 
to be necessary. 


Although plaintiff’s amended complaint alone is! dealt 
with in the lower court in granting the motion for summary 
judgment, from which the present appeal is taken, the de¬ 
fendant devotes ten pages of its brief to the original com¬ 
plaint. The original complaint was dismissed on motion, in 
the absence of evidence, and plaintiff was granted leave to 
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amend. The amended complaint was reduced to a single 
grievance, namely, breach of defendant’s contract to re¬ 
deem the plaintiff’s preferred stock. 

In an apparent effort to appeal to the sympathy of the 
court and arouse prejudice against plaintiff’s legal conten¬ 
tions, defendant on at least five occasions (brief 6, 9, 12, 50, 
55) has stated that plaintiff, having already secured pay¬ 
ment of notes issued by the defendant corporation to her, 
now seeks to “outstrip her brothers and sisters” by pre¬ 
venting the payment of similar notes issued to them. Be¬ 
side being untrue, as a hearing would demonstrate, such 
statements have no bearing on the present issue. The fact 
is that the original complaint disputed the legal right of 
defendant to use the proceeds of the sale of certain proper¬ 
ty for the payment of corporate debts when the defendant 
had contracted to use that money for the retirement of 
stock. Plaintiff never denied, and in fact concedes, that 
defendant lawfully could have used its admitted (R. 29, 
33) million dollar surplus to pay its debts, including the 
notes in question. Furthermore, defendant admits that the 
notes have in fact been paid (defendant’s brief p. 5), and 
' laintiff’s amended complaint omits any reference to the 
manner in which that was accomplished. The discussion, 
therefore, is not only based on a false premise but is also 
beside the point in issue. 

Defendant’s Point No. I. 

Under this point the defendant argues that summary 
judgment was properly granted because there was no genu¬ 
ine issue of a material fact before the lower court. To sup¬ 
port this argument the defendant (brief 25) removes from 
its context a clause used in plaintiff’s motion in which it 



was stated that “there is no genuine issue.” Defendant 
omits reference to the modifying clause, namely, u as evi¬ 
denced by * * * the affidavit hereto attached * * * ” 1 (R. 43, 
44). The affidavit mentioned was struck out by th|e lower 
court and, therefore, not considered upon granting the 
summary judgment. 

! 

In a further effort to show that the plaintiff took the posi¬ 
tion below that no issue existed, defendant then goes out¬ 
side of the record to quote (brief 25) from a memorandum 
filed by plaintiff in the lower court in support of her mo¬ 
tion for summary judgment. This memorandum, of course, 
was supported by the plaintiff’s affidavit, and after refer¬ 
ring at length to the affidavit, concluded in these;words: 
“Should defendant undertake to controvert the affidavit 
herewith filed, * * * then such issue must be resolved upon 
a complete hearing of all of the evidence * * V’ 


The force of the affidavit was controverted since it was 
struck out on defendant’s application (R. 55) and was not 
before the court when the summary judgment was granted. 


And for that plaintiff seeks a full hearing of all of 
dence. 


the evi- 


Furthermore, the defendant itself has characterized 
(brief 13) its second defense as “factual”, in that “it 

denied that the resolution of November 8, 1930, amounted 

! 

to the exercise of an option of redemption of preferred 
stock, * * * that it was a binding contract, * * • that it con¬ 
stituted notice.” Other factual issues exist. For example, 
in controverting a direct statement in plaintiff’s affidavit, 
(R. 56, 57) defendant denies (brief 33) that the women di¬ 
rectors owned any common stock; denies that virtual owner¬ 
ship of the corporation passed to them and their brothers; 
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and defendant asserts that plaintiff was “deprived of any 
control in the business.” The defendant also disputes (R. 
31) the allegation (R. 28) that it partially complied with 
its contract. And although plaintiff's affidavit unequivocal¬ 
ly asserted that “the resolution of November 8. 1930, was 
never revoked or rescinded,” defendant states that the 
resolution “was in fact revoked” (brief 48). Defendant, 
of course, is in error in those statements. Their truth can 
hardly be decided in the absence of evidence, however. They 
illustrate some of the factual issues which defendant has 
raised, and which it now says should be resolved in its 
favor without a hearing, because, as it argues, the plaintiff 
took the position below that there was no factual issue. 
The court, however, has very recently asserted, that ir¬ 
respective of the view taken by the parties in the lower 
court on the question of whether or not factual issues exist, 
a hearing must be had if such issues actually exist. As¬ 
sociated Discount Corporation v. Crow, App. D. C. , 
110 F. (2d) 126 (decided Jan. 29, 1940). There both par¬ 
ties moved for summary judgment and it was granted by 
the lower court. The losing party appealed, and in revers¬ 
ing the judgment this court said that “with material facts 
in dispute the case was not in a condition for a full ad¬ 
judication on the pleadings or for review.” 

Defendant’s Point No. II. 

Under this heading it is argued that the court properly 
struck and properly refused to consider plaintiff’s affidavit 
which tended to establish by extrinsic evidence that the 
corporate resolution of November 8, 1930, was intended 
as an exercise of the corporation’s option to redeem stock. 

The corporation laws of the State of Delaware provide 
that corporations may redeem their preferred stock “at 
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such time or times, at such price or prices, and otherwise 
as shall be stated or expressed in the certificate of i incor¬ 
poration.” The certificate provided that the “stock shall 
be subject to redemption * * * at such time and place and 
in such manner as the Board of Directors shall determine.” 
The Board adopted a resolution providing “that! when 
payment has been received by the company for squares 415 
and 439, being the property condemned by the District 
Government, an amount of preferred stock be p^id off 
equal to the net proceeds received from this property.” 
And payment has now been received by the company for 
squares 415 and 439. 

I 

Plaintiff contends, and is prepared to show, that the res¬ 
olution was intended as an exercise of the option to rjedeem. 
On the other hand, defendant argues that the resolution 
was intended to be restricted to a particular condemnation 
proceeding and to be only an expression of policy. To sup¬ 
port its view, defendant quotes (brief 15, 16, 17), frbm the 
reports of the secretary and treasurer of the corporation, 
which were included in its affidavit, but at the same time 
argues (brief 35) that the treasurer’s report and all other 
matter included in plaintiff’s affidavit were properly jstruck 
because such matters, the treasurer’s report included, were 
“inadmissible” and not “pertinent at all” to determine the 
meaning of the resolution. Defendant also complains that 
plaintiff has offered “the most meager possibly testimony” 
to establish her construction of the resolution, yet vigorous¬ 
ly asserts that the plaintiff should not be accorded the op¬ 
portunity for a full hearing to adduce all of the testimony 
dealing with this matter. 

Although apparently conceding that numerous authori¬ 
ties insist on reading a contract in its proper context by ad- 


r 
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mitting parol evidence of the circumstances surrounding 
its adoption, defendant says (brief 38-40) that in the pres¬ 
ent case plaintiff does not wish to construe the contract 
by extrinsic evidence, but that plaintiff wants to show by 
extrinsic evidence “whether or not the resolution of No¬ 
vember 8, 1930, is an exercise of an option,” that is, wheth¬ 
er there “is a contract or not.” 

The defendant has accurately analyzed our position. We 
do wish to show that the resolution was intended as the ex¬ 
ercise of an option which resulted in a contract. And we 
contend that extrinsic evidence is admissible for that pur¬ 
pose. Defendant says that no cases cited by plaintiff hold 
that such evidence is admissible to establish that a written 
instrument is or is not a contract, and defendant vigorously 
asserts (brief 39) “that no such thing can be done.” 

In Smith v. Dottenceu-h, 200 N. Y. 200, 93 N. E. 985, 33 
L. R. A. (N. S.) 892, where the case turned on whether a 
written instrument was intended to be a binding contract 
or not, the Court of Appeals of New York, in an unanimous 
opinion, concurred in by eight Judges, answered defend¬ 
ant’s present argument in these categorical words: 

“When the oral testimony goes directly to the ques¬ 
tion whether there is a written contract or not it is 
always competent; * # # .” 

In perhaps even stronger language the Supreme Court 
of the United States made this observation in Brick v. 
Brick , 98 U. S. 514, 25 L. Ed. 256: 

“The rule which excludes parol testimony to con¬ 
tradict or vary a written instrument has reference to 
the language used by the parties. That cannot be 
qualified or varied from its natural import but must 
speak for itself. The rule does not forbid inquiry into 


the object of the parties in executing and receiving the 
instrument.” 

It is the plaintiff’s present contention that the; object 
of the corporation in adopting the resolution was to exer¬ 
cise the option extended to it by the charter and stock cer¬ 
tificates. 


If further authority were felt to be necessary bn this 
point, Bailey v. District of Columbia, 9 App. D. CJ 360, in 
which the facts very closely resembled those presented 
here, is worthy of careful consideration. In that case the 
plaintiff had made a written offer to the defendant, the 
Municipal Corporation of the District of Columbia. De¬ 
fendant had thereafter issued a written order, and a dis¬ 
pute arose as to whether the order was intended las con¬ 
stituting an acceptance of plaintiff’s offer. As in the pres¬ 
ent case, the defendant there contended that the court could 
consider only the written order itself and could riot con¬ 
sider the circumstances surrounding its issuance. Reject¬ 
ing that contention this court held that the order was not 
in itself the contract, and therefore parol evidence was 
permissible to connect it with the offer. Such is the posi¬ 
tion of the present plaintiff. The resolution is npt itself 
the contract. It is the acceptance of a continuing offer 
expressed in the charter and stock certificates thug result¬ 
ing in a contract, and, as held by this court, extrinsic evi¬ 
dence, is admissible to show the connection between the 
resolution and the offer. Although later reversed <m other 
grounds, 171 U. S. 161, the principle stated in the Bailey 
case was not disturbed. I 


Likewise in Downs v. Bankhead, 44 App. D. C. j.01, this 


court held that in order to determine whether a 


written 
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contract existed as to a principal or his agent, extrinsic 
evidence could be resorted to. 

For further authorities in support of the proposition 
that extrinsic evidence is admissible to show that a written 
instrument is or is not a contract, see, Rush v. First Na¬ 
tional Bank, (1913) Tex. Civ. App. , 160 S. W. 609; 
Beneke v. Moss, 46 F. (2d) 948; Kriess v. Swinehart, 83 
Cal. App. 399, 256 Pac. 879; Verzan v. McGregor, 23 Cal. 
339; Plumkett v. Dillon, 4 Del. Ch. 198; Wilbur v. Stoepel, 
82 Mich. 344, 46 X. W. 724; Bruce v. Snow, 18 X. H. 514; 
Ahuc Trading & Sales Corp. r. Jennings, 151 Md. 392, 135 
Atl. 166; Vinquisf r. Siegerl, 5S X. D. 820, 227 X. W. 556. 

A review of the cases cited by defendant would serve 
no useful purpose. They assert the well-established rule— 
with which plaintiff is in complete accord—that parol evi¬ 
dence may not be used to contradict the terms of a written 
contract. In this case, however, to use defendant’s own 
words, the question is “whether or not the resolution of 
November 8, 1930, is an exercise of an option’’, that is, 
w’hether there “is a contract or not.” 

Defendant cannot escape the overwhelming authority 
against it regardless of the position it ascribes to the plain¬ 
tiff. If it reverts to the old position that extrinsic evidence 
is not admissible to construe the resolution in this case be¬ 
cause it is a written instrument, plaintiff would like to 
add to the cases cited in her principal brief that of Jecken- 
dorf v. Stenfeld, 225 U. S. 445. In that case, with the con¬ 
sent of all parties concerned, a resolution was adopted by 
a corporation rescinding one of a number of prior agree¬ 
ments entered into between the parties. Thereafter a dis¬ 
pute arose as to which prior agreement was intended to 
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be rescinded by the resolution. In holding that the inten¬ 
tion of the directors in adopting a resolution should be as¬ 
certained by a consideration of the circumstances surround¬ 
ing its adoption, the Supreme Court said (p. 457) j 

„ “In interpreting the action of the stockholders in 

passing the resolution, the facts and circumstances 
. surrounding them may legitimately be looked to.” 

(Citing case.) 

In reaching its conclusion as to the meaning of Itlie res- 
y olution, the Supreme Court in the Jeckendorf case con¬ 

sidered the relationship of the parties, the financial af¬ 
fairs of the corporation, the discussion had at the tneeting 
at which the resolution was adopted, the statements made 
at the meeting by the attorneys for the directors, the sub- 
» sequent conduct of the jjarties, and their understanding 

of the resolution. Such arc some of the facts which plain¬ 
tiff wishes to show in this case. 

Defendant’s Point No. in. 

! 

f 

Under this heading the defendant has made five Subdivi¬ 
sions which will be treated in the order in which they ap¬ 
pear. 

A. Defendant controverts the statement in plaintiff’s 
affidavit that the corporation partially complied with the 
resolution of November 8, 1930, when it adopted a iresolu- 
► tion on February 21, 1931, calling for a five per cent re¬ 

demption of preferred stock. 

I 

This is another illustration of the factual issues, which 
defendant has injected into the controversy and demon¬ 
strates the need for a full hearing on the facts,! which 
plaintiff has been denied. 


♦ 
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To support its denial of partial compliance, defendant 
quotes the resolution of February 21, 1931. True, that 
resolution does not expressly state that it is in compliance 
with the resolution theretofore adopted, but plaintiff has 
alleged (R. 28) and is prepared to show that it was intend¬ 
ed as a partial compliance with the prior resolution. It is 
significant that the defendant supports its view of non- 
compliance by quoting from the report of the treasurer 
(brief 43)—and this, notwithstanding defendant’s prior 
contention (brief 35) that a treasurer’s report is “inad¬ 
missible” and not “pertinent” in determining the true 
import of a resolution. It is significant also that the por¬ 
tion of the treasurer’s report which plaintiff wished to 
bring to the attention of the court, stated (R. 59) that the 
“five per cent call of preferred stock (was) paid in con¬ 
templation of the sale of square 415 and part of square 
439 * * V’ 

The construction which parties have put upon a written 
instrument by their conduct, to use the words of this court, 
“is of the highest value in settling its interpretation.” 
Waters v. Kopp, 34 App. D. 0. 575, 580. This conduct the 
lower court refused to consider by striking plaintiff’s affi¬ 
davit, and defendant now seeks to prevent a disclosure of 
its conduct in a full hearing. 

B. Defendant argues (brief 44, 45) that the resolution 
of November 8, 1930, could not be the exercise of an op¬ 
tion because “there is no way to tell from the Resolution 
what the words ‘paid off’ mean, # # *. Likewise, there is 
no time or place specified in the Resolution, nor the man¬ 
ner nor way in which the preferred stock is to be ‘paid 
off.’ ” 
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This argument the defendant makes at the saime time 
saying (brief 31, 32) that plaintiff cannot resort to ex¬ 
trinsic evidence to show the meaning of the resolution be¬ 
cause “the Resolution is clear on its face and simply means 

* what it says * * *. There is, therefore, no room for inter¬ 

pretation. It is entirely clear what the Board njieant on 
November 8, 1930.” ! 

i 

j 

„ If, as the defendant argues, the words “paid off” are 

not clear from the resolution, and the time, place and man¬ 
ner of redemption are indefinite, there is only one way to 
clarify the situation and that is by a full hearing at which 
time all the surrounding circumstances may be shown. As 
„ so often held, uncertainty, indefiniteness, and vagueness in 

a written instrument require a consideration of Extrinsic, 
evidence. 

In Consaul v. Cummings, 24 App. D. C. 36, where it was 
not clear from the written contract what work was required 
of one partner, this court said that resort to extrinsic evi- 
9 dence should be had. 1 

i 

Ambiguity to justify the introduction of parol evidence 
is not confined to duplicity, but where the instrument is 

i 

uncertain, indefinite, or vague, such evidence should be 
n considered. Whelan v. McCullough, 4 App. D. C. 58; Tar- 

« button v. Duggan, 45 Ga. App. 31, 163 S. E. 298'; U. S. 

Fidelity £ Guaranty Company v. Town of Comancjie, 114 
Okla. 237, 246 Pac. 238; Markstein v. Ufland £ Co., 126 
Misc. 683, 214 N. Y. Supp. 476; Sutton v. Masterson, 86 

* Mont. 530, 284 Pac. 264, Packard Oklahoma Motor. Co. v. 

y Funk, 117 Okla. 96, 245 Pac. 571; Knotts v. Bartlett\ 83 W. 

Va. 525, 98 S. E. 590, Bangor Peerless Slate Co. v. Bangor 
Vein Slate Co., 270 Penna. 161, 113 Atl. 190; St. Louis 


Union Trust Co. v. MacGovern & Co., 297 Mo. 527, 249 S. 
W. 68; Morris Shoe Company v. Coleman , 1S7 Ky. 837, 221 
!S. W. 242; Ileirsch db Micatto v. Larmier & Gallagher Co., 
196 111. App. 564; Johansen v. Looney, 30 Idaho, 123, 163 
Pac. 303; San Antonio Life Insurance Co. v. Griffith, 

Tex. Civ. App. (1916); 185 S. W. 335. 

Defendant makes point of the fact that no time or place 
for redemption was specified in the resolution, nor the 
manner of redemption particularized. Although plaintiff 
does not altogether agree that these factors are wanting, 
their absence would be without significance. The time of 
redemption was to correspond with receipt of the proceeds 
from the property, and in the absence of a provision to 
the contrary, a debt is payable at the creditor’s place of 
business. Weyaiul r. Pari: Terrace Co.. 202 X. V. 231, 95 X. 
E. 723. But whatever may be indefinite, vague, or uncer¬ 
tain about the time and place of redemption, or ‘‘manner” 
of carrying it out, under the authorities cited, the plaintiff 
should be accorded opportunity to clarify the doubt by 
showing through extrinsic evidence the true intention of the 
parties. In fact, this court has held that where a written 
instrument did not mention all of the terms of the contract, 
parol evidence was admissible to establish them. O’Hanlon 
v. Grubb. 38 App. D. C. 251. Particularly pertinent is 
Grath v. Mound City Roofing Tile Co., 121 Mo. App. 245, 
98 S. W. 812, where a resolution adopted by a corporation 
recited that the secretary’s salary should begin on a given 
date, but did not otherwise fix the number or amount of 
payments. Under such circumstances it was held that those 
items could be shown by parol evidence. And in Landvoigt 
v. Paul. 27 App. D. C. 427, this court held that where a con¬ 
tract providing for the sale of lots and erection of a build¬ 
ing, was silent as to the price and type of building, oral 


evidence was admissible to establish those items. By the 
same token, the plaintiff is entitled to resort to extrinsic 
evidence to clarify a deficiency or uncertainty in the res¬ 
olution, if any there be. 

C. Defendant argues that the resolution could noj have 
been the exercise of an option because it was not| com¬ 
municated to the stockholders. 

i 

Although defendant’s brief states contrariwise (p. 46), 
the plaintiff’s amended complaint alleged (R. 28) that the 
plaintiff and all holders of preferred stock “had notice of 
the exercise of said option.” It is true that the defendant’s 
answer denied that any such notice was given, but under 
Rule 7 of the Federal Rules of Civil Procedure it is pro¬ 
vided that a complaint and answer shall be filed, anjd, ex¬ 
cept under circumstances not here present, no other plead¬ 
ings shall be allowed. Obviously, therefore, plaintiff! could 
not reply to defendant’s answer, and issue was joined on 
the factual question of whether there was notice, j The 
plaintiff is prepared to show that the resolution was com¬ 
municated to the stockholders. The defendant, however, 
urges that this court should find as a fact that no com¬ 
munication was made, even though the defendant’s affi¬ 
davit (R. 36-43) is entirely silent on that fact. Thus, with¬ 
out the benefit of a trial, the defendant asks this ;court 
to make a factual finding in its favor with reference |to an 
allegation made by the plaintiff, which is controverted 
only in the unsworn answers of the defendant, as to which 
the plaintiff, under the rules, could not reply, and which 

factual matter the defendant has not so much as mentioned 

! 

in its affidavit. 

Furthermore, the record (of necessity inadequate on all 
controverted factual issues) shows that plaintiff was given 



notice of the resolution. Although defendant's brief (p. 
46) sav; that “not all the stockholders were directors’’, it 
is alleged in the amended complaint (R. 28) and not denied 
in defendant's answer (R. 31) that at the time of the adop¬ 
tion of the resolution “the plaintiff and all other holders 
of the then outstanding preferred stock were members of 
the Board of Directors". The resolution, which deals only 
with preferred stock, was unanimously passed by the Board 
of Directors (R. 2S, 45, 57). Thus, the preferred stock¬ 
holders had notice of the adoption of the resolution. 

Defendant quotes an excerpt from Fletcher on Corpora¬ 
tions to the effect that “corporation resolutions alone do 
not constitute a contract. * # * there should be the offer of 
the obligation by the one party to the other, and its accept¬ 
ance by the other. * * * to make a written vote binding as a 
promise it must be communicated to the other party, that is, 
offered to hmi for his acceptance, and accepted by him 
* * That quotation manifestly refers to an offer on the 
part of a corporation, and reflects a complete lack of com¬ 
prehension on the defendant’s part of the plaintiff’s theory. 
As shown in the plaintiff's brief, and stated by every au¬ 
thority on corporation law, the charter and certificate of 
stock constitute the contract,—under the terms of which 
the stockholders in the instant case extend to the corpora¬ 
tion a continuing, irrevocable offer to sell the preferred 
stock held by them, “at such time and place and in such 
manner as the Board of Directors shall determine.” Cer¬ 
tainly, defendant cannot argue that notice of those terms 
was not communicated. The parties are charged with no¬ 
tice of what terms appear in the charter and stock certifi¬ 
cates. Fletcher Cyc. Corp., Vol. 3, Chap. 11, Sec. 1025. True, 
the corporation was required to accept the offer in order 
to give rise to a contract of sale, and under the law obliged 
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to notify the offeror, stockholder, of its acceptance, but no 
formal notice of acceptance is required,—the sole purpose 
of notice being to acquaint the offeror of the offeree’s in¬ 
tention to accept. If this intention is made known, a con¬ 
tract results. As said by Fletcher, Vol. 12, Chap. :58, Sec. 
5575: ! 

“The object of a notice of intention to exercise an 
option is to supply the mutual assent necessary to a 
binding contract, and a failure to give it is immaterial 
where it would be a mere formality, because already 
communicated substantially in another manner.” 

j 

See also Kirch v. Oakdale Mining Co., 32 Wvo. 328, 232 
Pac. 784, Baker v. Mulrooney, 265 Fed. 529. j 

It is significant that although arguing that the unanimous 
adoption of the resolution of November 8, 1930, did not 
constitute notice from the corporation to the preferred 
stockholders who voted for it, defendant argues (brief 43, 
44, 48) that those present at a directors meeting wihen the 
treasurer’s annual report was submitted, thereby “had no¬ 
tice” that the corporation intended to use the proceeds 
from the sale of the land to pay debts. 

| 

D. Defendant next argues that the resolution jof No¬ 
vember 8, 1930, was revoked. This point was covered in 
plaintiff’s principal brief (pp. 14, 15). Certainly j a con¬ 
tract cannot be rescinded by one party over the objection of 
the other. i 


Without so much as citing an authority the defendant 
next argues that there was no consideration moving to the 
defendant to support the contract. Such a statement con¬ 
flicts with every case cited on pp. 11,12,13, and 14 of plain¬ 
tiff’s principal brief, in all of which it was held that the re- 


I 
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lationship between stockholders and the corporation in 
reference to the redemption of stock is contractual. Fur¬ 
thermore, consideration moved to the corporation when the 
stock was sold by it. Moreover it is elemental that where 
one makes an offer and another accepts, a binding contract 
results without more—the mutual promises being con¬ 
sideration in themselves. 

E. Defendant next suggests that the creditors should 
be preferred over the stockholders seeking redemption. 

The plaintiff alleged, (R. 29) and it was not denied by 
defendant's answer, (R. 33) that defendant had a million 
dollar surplus, and that compliance with the contract would 
“not now prejudice the rights of the creditors.” Defend¬ 
ant expressly admitted (R. 33) “that rights of creditors 
are in nowise concerned here.” 

Defendant’s Point No. IV. 

Under this division defendant asserts that since the orig¬ 
inal complaint was dismissed, that decision became the law 
of the case for subsequent hearings in the lower court, and 
therefore on the second hearing, the lower court could not 
have committed error in dismissing the amended complaint. 

In an effort to show the basis of the Court’s action in 
dismissing the original complaint, defendant adverts (brief 
57) to “Mr. Justice O’Donoghue’s decision.” This so-called 
“decision” was not signed by Mr. Justice O’Donoghue or 
any other judge of the lower court (R, 25). It was drafted 
by defendant’s attorney (R. 65), and mailed by him to Mr. 
Justice O’Donoghue with the request that it be adopted 
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by the Court (R. 67). However, as previously stated, it was 
never signed (R. 25), or in any way adopted by the Court. 
As said in Bradford v. Chase National Bank, 24 FedJ Supp. 
28, of findings of fact and conclusions of law, which is 
equally true of decisions, only those “signed by the! Court 
should be filed as part of the record in any case.” 

i 

i 

Whatever may be the status of the so-called “decision”, 
the assertion that the dismissal of the original complaint 
became the law of the case, ignores the fact that plaintiff 
was given leave to amend. It ignores the decision of this 
Court in Marks v. Frigidmre Sales Corp .. 60 App. D. C. 359, 
54 F. (2d) 974, cert. den. 285 IT. S. 544, where the point was 
squarely presented and decided. There the Judge; hear¬ 
ing motions in the lower court sustained a demurrer and 
granted leave to plead over. On final hearing, thg trial 
Judge took a different view about the demurrer and applied 
a different rule. This Court not only held that the| prior 
ruling was not conclusive on the trial Judge, but alsio held 
that the trial Judge had the ultimate responsibility to decide 
the case. In the instant case the Motions Judge granted 
a motion to dismiss (the equivalent under the new rules to 

the demurrer in the Marks case) and granted leave toi plead 

| 

over. The two cases are indistinguishable. 

Furthermore, defendant’s argument ignors the I most 
elemental feature of the rule of the case doctrine, that is, 
although the rule of the case may apply where a loweh court 
is called upon to decide a question previously decided! by it, 
such a decision is never binding upon a higher court con¬ 
sidering the case for the first time. Panama By. v. Napier 
Shipping Co.. 166 U. S. 280, 284; Diaz v. Patterson, 263 U. 
S. 399,402; Zeckendorf v. Steinfeld, 225 IT. S. 445, 454i The 
last named case had twice been to the Supreme Court of 
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Arizona before reaching the Supreme Court of the United 
States. It was argued that the first decision rendered by 
the Arizona Court became the law of the case for all future 
purposes. Rejecting that, the Supreme Court of the United 
States said (p. 454): 

“Whatever might be the holding of the Supreme 
Court of Arizona as to the effect of this decision upon 
its own judgment and that of the District Court, the 
case reached this Court for the first time upon tlie 
present appeal, and certainly the holding of the Su¬ 
preme Court of Arizona at any of the stages of the 
case prior to this appeal would not be the law of the 
case for this Court/’ 

The doctrine just quoted is well illustrated in a recent 
Supreme Court case which arose in this jurisdiction. In 
Davis vs. Davis, 68 App. D. C. 240, 96 F. (2nd) 512, this 
Court applied the law of the case doctrine to a matter 
which it had decided on a previous appeal. On a subse¬ 
quent review by the Supreme Court, 305 U. S. 32, the 
Supreme Court reversed what had been applied as the law 
of the case in this Court. And in Davis vs. Davis , decided 
July 15, 1940, App. D. C. Xo. 7420, The Washington Law 
Reporter Vol. 68, Xo. 46, Xovember 15,1940, page 1118, this 
Court states that the Law of the Case doctrine has no appli- 
cation in view of the decision of the Supreme Court. 

Defendant states in its brief (brief 57) that it cited 
Davis vs. Davis . 68 App. D. C. 240 in the Court below and 
that it specifically raised the question of the Law of the 
Case in its motion for Summary Judgment. But defendant 
ignores the decision of the Supreme Court, 305 U. S. 32, and 
was necessarily without knowledge of this Court’s decision 
of July 15 in Davis vs. Davis, supra. 


I 


* i 

jlJ 

In concluding its brief, defendant states that because of 
the Law of the Case (brief 60) this Court should!not be 
asked to reverse “On the ground that a genuine ijssue of 
material fact existed". 

Conclusion. 

The defendant’s points being without support! in the 
record and wanting legal merit, the judgment shbuld be 
reversed. The case should be remanded to the lower court 
to give plaintiff the opportunity of a full hearing, j 

i 

! 
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